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FOREWORD 


This manuscript is one of a series which was prepared 
for the Public Land Law Review Commission as part of its 
data base in forming the recommendations for future public 
land policies that have been forwarded to Congress and the 
President of the United States in our report Cana One 
Third of the Nation's Land. 4 


In establishing the Public Land Law Review Commission 

in September 1964, Congress declared the following policy: 
That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 

to provide the maximum benefit for the general public. It 
also directed that a comprehensive review be made of the 
public land laws and the related administrative rules and 
regulations to determine whether and to what extent revi- 
sions are necessary to accomplish the stated palery. objective. 


Considerable evidence pointed to the need for such a 
review. Dating back in some cases to the birth of the na- 
tion, our public land laws have developed over a long period 
of years through a series of Acts of Congress which are not 
fully correlated with each other. Administration of the 
public lands and the related laws has been divided among sev- 
eral agencies of the Federal Government. Quite possibly, 
these laws and the manner in which they are administered may 
be inconsistent with one another and inadequate to meet ele 
current and future needs of the American people. 


The Commission was instructed to: 


1. Study existing statutes and regulations governing 
the retention, management, and disposition of the 
public lands; 


2. -Review the policies and practices of the Federal 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, management, 
and disposition of those lands; 





1/available from the Superintendent of Documents, U.S. 
Government Printing Office, Washington, D. C. -— Price $4.50. 


3. Compile data necessary to understand and deter- 
mine the various demands on the public lands 
which now exist within the foreseeable future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, in 
the judgment of the Commission, best serve to 
carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or having performed 
the appropriate research and of then presenting to the Com- 
mission all the information and data necessary as a founda- 
tion for the Commission's deliberations, conclusions and 
recommendations. A study program encompassing various sub- 
ject areas was undertaken and separate manuscripts were 
prepared covering each of 33 separate topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the 
studies were accomplished under contract with individuals, 
institutions such as universities, and research organiza- 
tions; a few of the studies and analyses were accomplished 
in-house by the Commission staff, some with consultant 
assistance. 


Thus, while we reviewed the whole body of public land 
laws at one time, each study was designed to examine only a 
portion of the public lands complex and should be utilized 
with this understanding. There is, therefore, an interre- 
lationship among the studies and the resultant manuscripts 
that will require review and examination of more than one 
report in order to obtain a complete view of any one aspect | 
of public land law and administration. 


Each manuscript was transmitted from the staff with a 
letter discussing the content of the report and setting 
forth the policy matters to be considered with respect to 
the particular subject. A copy of the letter of transmittal 
for this report has been made a part of this volume in order 
to assist in the understanding of the approach. 


These manuscripts served an extremely useful purpose in 
providing a common base for discussion in the Commission and 
between the Commission and its Advisory Council and the rep- 
resentatives of the 50 governors. We believe that they will 
also be valuable as reference works, not only on Federal 


Ti 


public land matters but concerning all of our natural re- 
sources, for use by all levels of government -- Federal, 
state, and local -- and the academic community as well as 


those who are interested in the tremendous natural resources - 
that we, as a nation, possess. 





Wayne N. Aspinall 
Chairman 
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Public Land Law Review Commission 
1730 K STREET, N.W. 
WASHINGTON, D. C. 20006 


October. 207 970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D.C. 


Dear Mr. Chairman: 


Transmitted herewith is a Study of Trespass and 
Unauthorized Use of the Public Lands of the United 
States, comprised of a manuscript prepared by Ireland, 
Stapleton, Pryor & Holmes of Denver, Colorado, and a 
report from the Atomic Energy Commission on certain 
uranium claims allegedly located in trespass. 


The contractor's report was originally submitted to 
you with our letter of August 19, 1969. After you 
made copies available to the members of the Commission, 
the Advisory Council, and Governors’ Representatives, 
the manuscript was reviewed and comments were received 
from the latter two groups. In addition, our staff 
reviewed the.manuscript. The contractor was then fur- 
nished with all the comments so that inaccuracies 
could be correctea.i However, since this is its 
report and not that of our commentators, we have not 
requested any changes based on interpretations or 
opinions unless the contractor agreed with those 
interpretations or opinions. 


Corrections made by the contractor have been incor- 
porated in the report as republished by the National 
Technical Information Service of the Department of 
Commerce. 


1/ The comments referred to are part of the official 
files of the Commission. When the Commission ceases 
to exist, these files will be deposited with the 
National Archives, Washington, D.C. 
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The study defines and describes trespass on the public 
lands, together with the procedures and remedies avail- 
- able for prosecuting and terminating it. Also set forth 
are remedies available to bona fide occupants of public 
lands in attempting to assert their claims. Particular 
attention is given to the Mining Claims Occupancy Act, 
the Color-of-Title Act, and the Public Land Sales Act 

of. 19660 


There are case studies with a detailed description and 
analysis of the problems associated with (1) unauthor- 
ized occupancy along the Lower Colorado River, and (2) 
the so-called "omitted lands" along the Snake River in 
Idaho. 


Statistical information, by agency, concerning the impact 
of trespass activity on the public lands is also included 
in the manuscript. Possible alternatives to the present 
system are then posed by the authors. 


During the period that the study plan for this manuscript 
was being designed, we examined the facts in connection 
with certain uranium mining claims allegedly located in 
trespass. However, the facts concerning this situation 
were not fully developed in time to be utilized as a 

case study by the contractor. Nonetheless, we did sub- 
mit it as a case study for the Commission's consideration 
when this subject was taken up. Accordingly, we have 
also included in this publication, along with the con- 
tractor's report, a letter of April 14, 1969, from 
Atomic Energy Commissioner James T. Ramey to you forward- 
ing a report of mining claims on AEC withdrawn land 
together with pertinent correspondence on the subject. 


The following matters of basic policy in this area were 
identified for Commission consideration: 


Should the statutes and administrative 
practices defining unauthorized use of the 
public lands be clarified and the remedies 
made uniform? 


Should certain legal principles applicable 
to litigation between private parties where 
unauthorized occupancy occurs be made appli- 


Cable to the United States as a landowner? 


a. Should the doctrine of adverse possession 
be made applicable against the United 
States with respect to its public lands? 


ieee OLLOULCd the United States, because of its 
conduct toward unauthorized occupants of 
public lands, be subject to the defense 
of equitable estoppel or laches in appro- 
priate cases pertaining to the use of or 
title to its public lands? 


c. Should the United States waive its 
sovereign immunity in actions brought 
by it or against it concerning the 
adjudication of title to real property? 


Should a Federal marketable title act be en- 
acted to apply to the public lands of the 
United States? 


Should persons whose interest is based upon 
good faith, undisturbed, unauthorized, 

occupancy of public lands for a substantial 
period of time be afforded an option to pur- 


chase or lease such lands? If .so, what factors 


should be considered in setting the price? 
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5. Should an intensified survey program be 
undertaken to locate and mark boundaries of 
all public lands? 


6. Should a statute be enacted which would pro- 
vide a uniform authority for policing by 
different agencies? 

This study was conducted under the supervision of the 
staff with Joseph M. McDonald as project officer and 
Melvin Yuhas as associate project officer. 
Sincerely, — ine 
Yi oe 
Milton A. Pearl 
Director 
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PUBLIC LAND LAW REVIEW COMMISS LON 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad- 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue, 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was replaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of | 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The Act establishing the Public Land Law Review 


Commission contains in section 10 the following defini- 
tion: 


xvi 


As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f£) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad-= 


visory Council and the representatives of the 50 State 
- Governors. — “Eig 
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PREFACE 


This study was prepared by Ireland, Stapleton, 
Pryor and Holmes, Professional Corporation, Denver, 
Colorado, under contract with the Public Land Law Revie. 
Commission. Gary Warren Hart was the Project Director 
for the study. Gary D. Weatherford, of the law firm of 
Ferris and Weatherford, San Diego, California, prepared 
Chapter I], SectionII of the study. epee ae associates 
were James Cellars and Richard Dickerson, University of 
Colorado School of Law students, and Vance Halvorson, 
University of Denver School of Law student. Project 


Officer for the Commission was Joseph M. McDonald. 


Gary Warren Hart 
Denver, Colorado 
June, 1969 
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SUMMARY 


Nature and Operation of the Legal System, 


Research conducted pursuant to this study reveals a 
wide variety of kinds and types of trespass statutes and reg- 
ulations. As a general proposition, trespass prohibitions and 
penalties were enacted either as a section of a substantive 
law relating to public land disposition, or were passed after 
dispositive statutes were administered long enough to dis- 
cover that certain avenues existed for those whose motives 
were to avoid the conditions of the dispositive statute and 
to occupy lands in an unauthorized manner. Some statutes, 
such as the Unlawful Enclosures Act, were passed to resolve 
a particular problem or to meet a particular evil--in that 
case the fencing of public lands to the detriment of zeneral 
srazing. 


There is little rhyme or reason in the development of 
the body of trespass statutes either on the federal or state 
level. Nothing such as a model trespass act seems to exist 
at either level, Like many other public land laws or groups 
of such laws, the federal statutes relating to trespass and 
unauthorized use were generally passed to meet conditions and 
difficulties encountered in a previous era and are not neces- 
sarily responsive to present-day needs or problems. Moderni- 
Zation of these laws to cope with current problems and new 
technologies, and even to take advantage of such technologies, 
should be seriously considered. This is true both at the 
level of the substantive provisions of those laws and the 
procedures which they establish for disposition of trespass 
problems, | 


There is little uniformity within existing federal stat- 
utes regarding either procedures, penalties, or measures of 
damage. Most importantly, little comprehensive thought has 
been given to the problem created by the unintentional tres- 
passer, the good faith occupant, or the bona fide purchaser. 
Several statutes, such as the Color of Title Act and the Min- 
ing Claim Occupancy Act, have been passed to deal with par- 
ticular kinds of problems in this area. However, a compre- 
hensive congressional position regarding difficulties created 
by good faith occupancies and uses should be developed. 
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Remedjes for and Restrictions to Good Faith Claims. 


Traditional common law barriers have been erected to pro- 
tect the sovereign from unauthorized claims to its land. 
These barriers have largely been perpetuated in the United 
States, not merely because the sovereign is the sovereign, 
but because the public domain is so vast and the resources 
required to manage public lands are restricted. Therefore, 
as the traditional argument goes, it is impossible to main- 
tain constant supervision and control. Thus, the traditional 
protections of sovereign immunity, the absence of statutes of 
limitations and doctrines of adverse possession operating 
against the United States, and the elimination of defenses 
such as equitable estoppel and laches against the Government, 
still operate to protect the United States from the use of 
even the judicial process to obtain portions of its domain. 


Although one cannot adversely possess as against the 
United States as a general proposition, Congress has provided 
one avenue, though the Color of Title Act, for obtaining 
patent to lands which have been held under certain conditions 
and upon which substantial improvements have been made. Also, 
the Mining Claim Occupancy Act operates as a remedial measure 
for those who find themselves in distress due to the failure 
of mineral discovery after long and diligent search. Third, 
certain public lands sales acts provide for patenting of land 
to unintentional trespassers, azain with established acreage 
limitations and the requirement of payment approximating fair 
market value for the land conveyed. 


These remedial statutes, however circumstantially bene- 
ficial, are still limited and piecemeal attempts to resolve 
long-standing problems, Like the body of trespass law sen- 
erally, a comprehensive overview of administrative and judi- 
cial procedures for perfection of good faith, but unauthorized, 
occupancies should be made. Enough experience is available 
in public land management in this century to permit an accur- 
ate view of all the implications and difficulties involved 
in such a comprehensive approach to this problen, 


Problems Relating to Particular Areas Involving Large 
Scale Trespass. 


In-depth study of both the Lower Colorado River and the 
Snake River trespass problems reveals an irregular pattern of 
public land management and law enforcement. Both cases in- 
volve situations where occupancies existed for long periods 
of time, whether with or without official rsovernment knowledge. 
In many instances, inconsistent steps were taken to resolve 
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these problems once they were confronted and required reso- 
lution. In both cases, relief legislation was sought; in the 
Idaho omitted lands cases it was obtained, and in the Lower 
Colorado River cases it was either not obtained or was enacted 
and vetoed. Both sets of circumstances have raised questions 
concerning the traditional roles of the administrative agencies 
in handling serious trespass matters and the role of the courts 
when adequate administrative remedies were not believed to 
exist. In both cases, hindsight dictates that the Government 
Should have moved earlier and with more determination. How- 
ever, responsible Government officials were faced with con- 
sressional reaction when they attempted to resolve the prob- 
lems, particularly adversely to the claimants, and often were 
without adequate cuidelines for resolution of such large- 

scale disputes. The most obvious conclusion from the exper- 
lence in both cases is that the lawfulness of occupancies on 
the public land should be resolved expeditiously and not be 
permitted to remain for a substantial number of years. 


With regard to the operation of the Mining Claim Occu- 
pancy Act, neither those who believe themselves to be quali- 
fied to receive a land patent under the Act nor administra- 
tors responsible for implementing its operation are totally 
satisfied. The ratio of rejection of claims to those granted 
indicates that it probably is not operating in the manner 
which Congress intended. 


Impact of Trespass Activity. 


The study includes a summary of data, provided by Fed- 
eral agencies administering public lands, which give some 
indication of the magnitude of the problem caused by tres- 
passers, unauthorized occupancies, and unlawful uses. How- 
ever, it is extremely difficult to extract any significance 
from this data since it is often based upon varying criteria 
and standards. National Park Service data included a large 
number of very minor incidents of vandalism and the Forest 
Service included in its damage calculations the costs of fire 
suppression and damage claims against the Forest Service. 

The data does provide at least an indication of the magnitude 
of trespass problemsand the costs of dealing with them. 


Alternatives. 


A number of alternatives are suggested at the conclusion 
of the study; some relate to better land management practices, 
and some to basic changes in traditional legal doctrines. 
These alternatives must be considered separately since they do 
not form a consistent pattern. The alternatives are grouped 
under the following headings: Organization and Classification 
of Existing Laws; Amendments to Existing Laws; Administrative 
Procedures; and Title Determinations. 


ito 


INTRODUCTION TO THE STUDY 


This study is, in reality, four shorter studies linked 
by the common theme which is its subject--trespass and un- 
authorized use of public lands of the United States. The 
first sectionof the study concentrates upon legal aspects of 
this subject, both the nature and operation of the existing 
legal system, and the remedies and constraints involved in 
perfection of good faith, but unauthorized, occupancy claims. 
The second sectionis concerned with two instances of ma jor 
trespass activities on Federal lands, both on major water- 
ways. The first involves the Lower Colorado Hiver; the second 
involves the Snake River in Idaho. The third sectionof the 
Study is devoted to presentation of data. The first chapter 
of that part is a discussion of the operation of the Mining 
Claim Occupancy Act. The second chapter presents data quan- 
tifying trespass activity on public lands and the disposition 
of trespass cases, The fourthsectionof the study presents 
possible alternatives to present laws, practices, and proce- 
dures, 


The purpose of the study is to analyze existing laws 
and legal systems, to examine specific large-scale trespass 
problems, and to present stetistics concerning the amount 
and costs of unauthorized use and occupancy of public lands. 
It is anticipated that the information contained in this 
Study can provide the basis for legislative and administra- 
tive action, where necessary, to limit future trespass prob- 
lems and promote more effective administration of public lands, 


Section I 


The first two chapters of the study deal with laws re- 
lated to trespass. The initial discussion of the nature 
and operation of the existing lezal system sets forth the 
basic federal statutes and regulations which have to do with 
trespass on public lands. Where applicable and elucidating, 
State statutes are discussed, primarily to demonstrate analo- 
gous practices and procedures. No effort has been made to 
present an exhaustive discussion of state law, since the laws 
of many states are repetitious and uninstructive. AS a prin- 
ciple of editorial judgment, no effort has been made to cite 
every state statute, however irrelevant, even though almost 
all such statutes related to trespass in any way were identi- 
fied and analyzed in the research process. The states covered 
by this study include Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, Utah, Washington, Wyoming, 
and the state of Alaska. 


The discussion of the nature and operation of the exist- 
ing legal system sets out in topical form the present body of 
laws related to trespass on public lands, specifically iden- 
tifying the nature of the prohibited action, penalties pro- | 
vided for each offense, procedures used to resolve a trespass 
incident, the context of the prohibition and its relation to 
other statutes, and the manner in which the statute operates 
or is administered. Although this entire presentation is 
made as concise as possible, certain natural barriers to a 
close interrelation of materials are created by the ad hoc 
nature of most of the trespass statutes and their refusal 
to lend themselves to any convenient format or organized 
description. The organization imposed upon these largely 
unrelated laws is described in the introduction to the ini- 
tial chapter. 


In the second chapter cf the firstsectionof the study, 
the problem created by good faith, yet unauthorized, occu- 
pancy of public lands is examined. This subject deserves 
separate treatment since it 1s concerned with the plight of 
the unintentional trespasser, 1,e., one who occupies public 
land under the mistaken impression either that it is avail- 
able for entry or that it is, in fact, not public land. 
Remedies created by Congress for this particular problem are 
examined in detail. Although this discussion of remedial 
legislation necessarily includes statutes described in the 
initial chapter of the study, the treatment of remedial lezis- 
lation in the second chapter is more detailed and explicit. 
Separate attention is also given to traditional legal bar- 
riers to perfection of good faith claims to public lands. 

As is the case throughout the study, discussion of these 
traditional restrictions and barriers does not necessarily 
imply either approval or disapproval of them. 


Section IT 


The second major portion of the study presents, in 
some detail, two specific instances of major trespass or 
unauthorized use of public lands. In some respects, the two 
chapters composing this part are the most crucial portion of 
the study. They reveal the complexity of problems which 
can arise from inadequate laws, inconsistent administration, 
error, delay, confusion of facts, and human acquisitiveness, 


The narratives of both the Lower Colorado River land 
use problems, in Chapter I, and the Snake River land dis- 
putes in Idaho, in Chapter II, bring to life the otherwise 
sterile legal discussion in the initial portion of the study. 
Fach represents an immense public land administration con- 
troversy. Each study reveals the complicated set of facts 
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and conditions presented to those who are commissioned faith- 
fully to administer the public domain--often armed only with 

confusing facts, competing pressures, conflicting interests, 

unresponsive laws, and inadequate resources, 


These two narratives are each drawn from a mass of de- 
tails and a welter of often unclear data. Nevertheless, they 
are thorough and accurate histories. The Lower Colorado 
Hiver narrative contains two case studies, and the Snake 
River narrative contains one case study. Each illustrates 
the difficulties faced by those individuals, public and pri- 
vate, who must resolve these highly sophisticated land use 
problems. 


Section III 


Contained within the third sectim of the study are two 

: chapters concerned primarily with data. The first such chap- 
ter examines the operation of the Mining Claim Occupancy 

Act, including the applications received by federal agencies 

: under the Act and the disposition of these applications. 

The Mining Claim Occupancy Act is of significance in that it 
is a clear attempt by Congress to alleviate certain hardships 
created by circumstance and other public land laws. Thus, 
the manner in which that Act has operated is of importance in 
determining the decree of its success and in designing simi- 
lar remedial legislation in the future. Ten case studies, 
presented in this chapter, are illustrative of the operation 
of the Act and the kinds of problems presented to those re- 
sponsible for administering it. 


The second chapter of this section presents data related 
to total trespass activity on public lands. This information, 
set out by Federal Agency, must be interpreted only in the 
Manner of an approximation due to inadequacies and inconsis- 
tencies in reporting. The period covered is 1960 to 1968. 
| Some agencies and bureaus employed different data collection 
| techniques and reported data under special categories. Never- 
theless, the reader is able to formulate certain general 
judgments from this data concerning the magnitude of tres- 
pass on public lands, the manner in which trespass incidents 
are disposed of, the damage done to public lands by all 
forms of trespass, and the dollar returns to the United 
States through disposition of trespass cases. 








Section IV 


The final portion of the study attempts to evolve alter- 
natives to existing rules regarding trespass or modes of re- 
solving trespass problems. These alternatives are the result 
of performance of the study itself and are responsive to par- 
ticular problems identified in preparing this document. Cer- 
tain alternatives seek to profit from advanced scientific 
technologies. Others involve proposed congressional action. 
Some alternatives suggest fundamental changes in traditional 
common law principles. A number of the alternatives might be 
precluded by unreasonable implementation costs, although this 
problem has not been examined in detail in every case. The 
guiding principle in preparing alternatives was the necessity 
for seeking logical solutions to substantial land management 
problems related to trespass which have habitually plagued 
administrators or which have prevented equitable resolution 
of occupancy disputes. 


A myriad of minor suggestions might also have been made 
in connection with these basic alternatives. However, as a 
practical matter, cataloging such subsidiary suggestions 
would have added little to the substance of the study and 
might well have obscured the more significant alternative 
proposals. 


The Evolution of Trespass 


As originally conceived in the thirteenth century, the 
action of trespass had a fundamental criminal character and . 
emerged as the general remedy for all forcible, direct and 
immediate injuries, both to persons and to property. Accord- 
ing to Professor Prossers 


(Trespass) was directed at serious and forcible 
breaches of the King’s peace, and it was upon 
this basis that the royal courts assumed juris- 
diction over the wrong. They were concerned 
primarily with punishment of the crime; and 
when the defendant was convicted of trespass, 

he was fined, and was subject to imprisonment 

if the fine was not paid. It was in connection 
with this criminal proceeding that damages first 
came to be awarded incidentally to the injured 
plaintiff. What similarity remains between tort 
and crime is to be traced to this common begin- 
ning. 1/ Led 


=e 








At common law, every unauthorized entry upon an- 
other's land was a trespass. "The law bounds every man's 
property and is his fence."2/ This traditional principle 
has survived generally intact down to today. Although the 
tort of trespass can cover a multitude of wrongs, including 
unlawful acts related to the person or personal property, 
as most commonly used, and as used in this study, trespass 
relates to the unlawful or unauthorized invasion of the real 
property of another, in this case the public lands of the 
United States,3 According to this definition, the offense 
consists of using or occupying the public lands without 
authorization, approval, permit, or license, either express 
or implied. However, it is important to note that, as with 
Other areas of legislative fiat, trespass is often what 
Congress declares it to be. 


Public Lands 


This study deals with trespass and unauthorized 
use of public lands of the United States. Such lands are 
defined in Section 10 of the Act of September 19, 1964, as 
amended, as follows: (a) The public domain of the United 
States; (b) reservations, other than Indian reservations, 
created from the public domain; (c) lands permanently or 
temporarily withdrawn, reserved, or withheld from private 
appropriation and disposal under the public land laws, in- 
cluding the mining laws; (d) outstanding interests of the 
United States in lands patented, conveyed in fee, or other- 
wise, under the public land laws; (e) national forests; 
(f) wildlife refuges and ranges; (g) the surface and sub- 
Surface resources of all such lands, including the dis- 
position or restriction on disposition of the mineral re- 
sources in lands defined by appropriate statute, treaty, 

Or judicial determination as being under the nee of the 
United States in the Outer Continental Shelf. 


The Public Land Law Review Commission 
eet aw neview Commission 


This study was performed for the Public Land Law 
Review Commission, established by Act of Congress in 1964, 
which has the statutory responsibility to: (1) "Study 
existing statutes and regulations governing the retention, 
management, and disposition of the public lands"; and (2) 
"Review the policies and practices of the Federal acencies 
charged with administrative Jurisdiction over such lands in- 
sofar as such policies and practices relate to the retention, 
management, and disposition of these lands."5/ 


Footnotes to the Introduction 


a7 


Sf 


Prosser, Law of Torts, 28 (3d, ed. 1964). 





Star v. Rookesby, 1 Salk, 336, 91 Eng. Rep. 295 (1711). 


"Trespass to reality is an unlawful, forcible, entry on 
another's possession. An injury to the reality of another 
or an interference with his possession, above or below 

the ground, is a trespass, regardless of the condition of 
the rine and regardless of nezligence." 87 C.J.S. 812, 
at 964, 


43 U.S.C.A. 681400 (Supp. 1969), 
43 U.S.C.A. 81391 (Supp. 1969). 
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CHAPTER I 


NATURE AND OPERATION OF EXISTING LEGAL SYSTEM 


Introduction 


Since most of the public land laws relating to tres- 
pass and unauthorized use of public land have little or no re- 
lation to each other, it is necessary to impose a somewhat 
arbitrary scheme or form of organization upon the materials 
covered in this Chapter. This diverse body of law includes 
federal statutes and regulations, state statutes, federal and 
state common law, and administrative decisions and procedures. 


Of all the possible ways of approaching these divergent 
materials, a topical structure is most logical. It permits 
the various kinds of unauthorized use to be considered separ- 
ately, yet comparatively. According to this scheme, the dis- 
cussion of the existing legal system is organized around 
particular kinds of trespass, including occupancy, mining, 
timber, grazing, inclosure, and recreational trespass. Thus, 
in this portion of the study, each kind of trespass and the law 
applicable to that form of trespass, is considered separately. 


One fundamental distinction is suggested by the resource 
materials themselves, namely the distinction between long- 
term unauthorized use of public lands, whether of a permanent 
or semi-permanent nature, and those kinds of trespass which 
are temporary or transient in nature and are usually represented 
by isolated incidents. The former category includes actual 
‘occupancy or possession of public land or resources and usually 
involves some degree of investment and improvement, although 
this is not necessarily the case in every instance. The latter 
category involves occasional use or interference with the lands 
or their resources and is quite often a type of extraction of 
the resources or destruction of the land. A few types of tres- 
pass, mining, for example, are considered under both major 
categories. Some mineral trespass involves long-term occupancy 
with concurrent investment in dwellings and mining facilities. 
Other mineral trespass only involves isolated entry and pre- 
liminary exploration. In most cases methods of disposing of 
these two kinds of trespass, and often the penalty imposed, 
vary considerably. 


Therefore, for purposes of organizing the des- 
cription of the nature and operation of the legal system, 
the two major categories will be first, the forms of long- 
term occupancy and second, the forms of occasional use and 
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interference, with the separate categories of each des- 
cribed in terms of the particular kind of trespass involved. 


A third portion of this chapter is concerned with 
statutory and administrative procedures employed in disposi- 
tion of trespass cases. Provisions relating to jurisdiction 
and limitations on bringing actions for trespass on public 
lands are discussed, The United States Forest Service pro- 
cedures for reporting and administratively processing fire 
trespass cases are set out in some detail as illustrative of 
thorough agency practice. Rather than considering administra- 
tive procedures in the abstract, the use of a concrete set 
of procedures is more informative of overall agency practice 
in handling trespass matters, 
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I. Trespass by Occupancy and Possession. 


A. Long-term Color of Title Occupancy. 
l. Federal Statutes 


Color of Title Act 


The principal federal statute having to do with perma- 
nent or near-permanent occupation of public lands is sui 
generis, in that it is the only federal statute which effec- 
tively acknowledges the legal principle of adverse possession 
against the United States and permits, under certain condi- 
tions, the recognition and acknowledgment of good faith 
claims to public land. 1/ The general purpose of this stat- 
ute was to permit acknowledgment of adverse claims against 
the United States to public land when it was shown to the 
Satisfaction of the Secretary of the Interior that a tract 
of public land has been held in good faith and in peaceful 
adverse possession by a claimant, his ancestors or grantors 
under claim of title. 


The Color of Title Act provides for mandatory issuance 
of patent to adverse possessors who have fulfilled all neces- 
Sary requirements and it further broadens vhe discretionary 
power of the Secretary to issue patents to parties who have 
paid taxes on public lands since January 1, 1901. 2/ The 
need for this particular legislation arose from a great number 
of good faith claimants to public land whose only recourse, 
once their error was discovered, was through special relief 
legislation passed in Congress. Since, in those cases 
where the necessary attributes of good faith were present 
and where traditional elements of adverse possession had 
been satisfied, legislation was enacted, Congress determined 
that satisfaction of such good faith claims could be made 
through the administrative process and enacted the Color of 
Title Act permitting the Secretary of the Interior to deter- 
mine when all the necessary requirements had been met. 3/ 


The Act permits two types of claims to be acknowledged: 
First, where a tract of public land has been held in good 
faith and in peaceful adverse possession by a claimant, his 
ancestors or grantors, under claim of title for more than 
20 years with valuable improvements placed on the land or 
part of it reduced to cultivation, the Secretary is required 
to issue patent; second, where such a tract of land has been 
held under the same conditions for a period commencing not 
later than January 1, 1901, and where taxes levied on the 
land have been paid to the date of application, it is dis- 
cretionary with the Secretary to issue a patent. 
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The Act was amended in 1953 to make the issuance of 
patents to the former types of claims mandatory rather than 
discretionary; in effect, the amendment created a vested 
right in the land on the part of a settler with a genuine 
color-of-title claim. 4/ In situations where the claimant 
had complied with all existing requirements, except as to 
improvements or cultivation, the amendment gave the Secretary 
discretionary power to issue a patent if taxes levied on 
the land had been paid. The purpose of the discretionary 
authority in the case of the latter category of lands and 
land claims was to insure against fraud. In the case of the 
mandatory, 20-year applications, all coal and other minerals 
are reserved, subject to all applicable dispositions, and 
the right to enter upon the land for prospecting or mining 
is retained. 5 As to the claims upon which taxes have been 
paid prior to 1901, the claimant has the option of taking 
patent free of mineral reservations unless the minerals are 
included within a withdrawal or lease at the time patent is 
issued. If minerals are inoduged’, this value is to be re- 
flected in the price paid, 6/ 


With regard to both types of claims, if the area held 
is in excess of 160 acres, the Secretary may determine what 
particular subdivision, not exceeding 160 acres, may be 
patented. A claimant may apply for a patent only for lands 
not exceeding 160 acres and must pay a price to be deter- 
mined by the Secretary but in no case less than $1.25 per 
acre. In any case, before patent may issue, all conflict- 
ing claims adyerse to the applicants must have been finally 
adjudicated. ‘/ | 

In interpreting the Color of Title Act, the federal 
courts have determined that denial of patent is not subject 
to judicial review, since it is a matter within the Secre- 
tary's discretionary authority. 8/ It has also been deter- 
mined that a state may claim public land by adverse posses- 
Sion against the United States, but that such possession 
must still constitute color-of-title in that it must be 
actual, open and notorious in the same manner as a private 
claimant, 9/ | 


In appraising land for purposes of determining the sale 
price, the Secretary is to give full consideration to the 
equities of the applicant and is to base the price per acre 
on the value of the land at the date of the appraisal, ex- 
clusive of any increased value resulting from improvements 
by the applicant or his predecessors.10 


Regulations implementing the Color of Title Act spell 
out in detail the form and manner for filing an application 
for land under its provisions. 1¥ These include the require- 
ment that a complete and accurate description of the lands 
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applied for must be given. Only surveyed lands may be 

granted under the Color of Title Act. Therefore, if unsur- 
veyed lands are included, the description must be sufficiently 
complete to identify the land, and final action regarding 

the application for unsurveyed lands is suspended until the 
plat of survey has been officially filed. If the application 
includes lands for which record conveyances have been made, 
Statements pertaining to such record conveyances must be 
certified by the appropriate official and submitted with the 
applicationd2/ 


Other sections pertain to inclusion or exclusion of 
mineral reservations, retaining right of entry, and the maxi- 
mum 160 acresq3/ the determination of the price of land and 
type of payment}4/ and requirement for publication of notice 
for the benefit of possible adverse claimants and the filing 
of a certified statement by the publisher plus a copy of the 
notice.15/ 


State of Washington 


Only one state, the State of Washington, has enacted a 
statute analogous to the federal statute. That statute pro- 
vides that related state statutes concerning adverse posses- 
Sion shall not extend to property of the United States, of 
the State of Washington, to school land, or to lands held 
for any public purpose. 16/ 


Public Land Sales Act 





The second federal statute which applies to long-term 
occupancy of public land is the so-called Public Land Sales 
Act of 1968.17/ The statute was passed to resolve existing 
disputes arising from unintentional trespass on small tracts 
of public land and to promote better land management practices 
by the Department of the Interior and private land owners by 
rounding out present land patterns. This act was passed to 
cover situations where individuals had occupied and culti- 
vated tracts of land which were not available for disposal 
under the public land laws or which were insufficient in size 
to justify a classification for disposal under the homestead, 
desert land, or other existing public land law as determined 
by the Secretary. 


The statute gives authority to the Secretary of the In- 
terior, in his discretion, on his own motion or an applica- 
tion bythe owner of contiguous lands, to sell at public 
auction any tract of public domain that has been or is sub- 
ject to unintentional trespass, except that such tract may 
not exceed 120 acres and must not be needed for public pur- 
posesl8/ The tract of land must contain some land which has 
been, or can be, put to cultivation. The occupied public 
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land must be sold to the highest bidder, except that any owner 
of contiguous land shall have a preference right to buy the 
tract at the highest bid price received for a period of 30 
days. Further, the Secretary is given authority to make 
equitable division of tracts if two or more contiguous owners 
assert the preference right. The purpose of this provision 
is to give contiguous owners an opportunity to round out 
their holdings or to legitimatize their unauthorized use. A 
tract of land may not be sold for less than its appraised 
fair market value, except that any preference right purchaser 
shall not be required to pay for any values he or his pre- 
decessors in interest have added to the land?29 / 


This act was specifically designed to cover those situa- 
tions where trespass was unintentional and was due to lack 
of knowledge of property boundaries or where land was avail- 
able for use and cultivation in connection with adjoining 
private property, and was so used, and yet was too small to 
make available under existing public land disposition statutes. 
The statute specifically provides, however, that nothing in 
{ts terms shall be construed to relieve any person from lia- 
bility to the United States for unauthorized use of public 
land prior to conveyance of title and specifically retains 
jurisdiction over trespassers of land under its terms. 2Y 


No specific penalty provisions are set out, except that 
reference is made to 43 U.S.C. 81061 for criminal prosecution 
provisions. It should be noted that provisions are unclear 
concerning problems of continuing liability, since it seems 
that prosecution may be had after title passes if the tres- 
pass had actually occurred prior to the application. 22% The 
act does limit the acquisition by any one person under its 
terms to not more than 120 acres.2¥Y The expiration date of 
the statute for the authority granted under its terms is 
September 26, 1971, but any. sales for which application has 
been made prior to that date may be consummated and patents 
for such land may be issued after that date. The report 
accompanying the statute specifically acknowledges that it is 
a mere interim measure to be employed pending recommendations 
of the Public Land Law Review Commission. 24/ 


Federal cases 


In the leading case of Utah Power & Light Co. v, United 
States, 25/ the state sought to condemn rights-of-way across 


public lands on behalf of the power company. The court held 
that the defendant company had not complied with statutory 
requirements for acquisition of rights-of-way and had thus 
become a trespasser as against the federal landlord; the 
state had no authority to exercise its power of eminent do- 
main on public lands. More importantly it was clearly 
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established that the common law doctrines of equitable es- 
toppel and laches cannot be invoked against the sovereign, 
and that mare settlement upon public lands and making improve- 
ments thereon, even where it is presumed the Government has 
knowledge of such unauthorized occupancy, does not operate 
to create rights or equities in the trespasser. The court 
further held that the United States may recover as damages 
the reasonable value of unauthorized use where public lands, 
whose use could have been acquired through satisfaction of 
appropriate statutory and regulatory conditions, are unlaw- 
fully appropriated. 


A later case held that federal withdrawn land is unlaw- 
fully occupied even though it is unsurveyed years after the 
withdrawal, and that private parties may be ejected as tres- 
passers where they have constructed valuable improvements on 
such withdrawn land not available for settlement or entry. 
Further, the United States is not required to make demand for 
possession of wrongfully occupied public lands as a prereq- 
uisite to the maintenance of an action for ejectment.26/ 


Where private occupants move on and improve public land 
without any authority to do so, relying upon Congress to pass 
legislation which would permit a right of possession to be 
perfected, such occupants become trespassers when the lands 
were withdrawn prior to perfection of rights. However, occu- 
pancy and cultivation of public lands may, under certain 
circumstances, give the occupant a preference over other 
potential occupants, even though such occupancy and cultiva- 
tion may not confer any vested rights as against the Unitea 
States. 27 


There are a number of relatively minor statutes which 
must be considered in connection with an analysis of laws 
relating to long-term trespass upon public lands. The first 
of these provides that no person who shall be prosecuted for 
or proceeded against on account of any trespass committed 
for material taken from public land after March 1, 1879, 
shall be entitled to the benefit of that provision of the 
preceding statutee8/ which excepted mineral lands from cer- 
tain provisions concerning the price to be paid for alter- 
nate sections of railroad lands.29/ This section was appar- 
ently enacted as part of a statute under which bona fide 
settlers were protected from suit once the price for their 
land was paid. 30/ 


Other statutes which might be noted include one 3l/ which 
provides that no public lands, except those in the State of 
Missouri, shall be subject to private entry and generally 
operated as a withdrawal of public lands that had formerly 
been open to filing under the homestead statute. 32 
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An amendment to the Homestead Act of 1926 authorizes the Secre~ 
tary of the Interior to issue patents to tracts of non-mineral 
land in New Mexico to good faith, adverse possessors of public 
land who have made valuable improvements on such land or reduced 
some part of it to cultivation, providing such tract of land does 
not exceed 160 acres, and has been held under claim or color-of- 
title for at least 20 years and where payment of at least $1.25 
per acre is made by the claimant or applicant. 33/ 


A related statute authorizes the Secretary of Interior 
to issue patents to public land in the State of New Mexico which 
is contiguous to a Spanish or Mexican land grant under the same 
good faith color-of-title conditions, 34/ In both cases all 
minerals contained in these lands are reserved to the United States 
subject to disposal under applicable laws and the right to entry 
for prospecting and mining such minerals are retained. The pur- 
pose of this latter statute is to dispose of certain mineral lands | 
in New Mexico held under color-of-title that had been excluded from 
disposal under the Homestead Act amendment cited above. | 











2. Federal Regulations 


There is at least one federal regulation which has in- 
direct applicability to long-term trespass on public lands. 35/ 
The purpose of this regulation is to govern the exercise of 
rights, reserved by a grantor of land to the United States for 
national forest purposes, for such grantor to occupy and use 
the land for purpose of residence, agriculture, industry or conm- 
merce, Such reservation may not be assigned, used, or occupied 
by anyone other than the grantor without the consent of the 
United States. The regulation also places responsibility upon 
the grantor for reasonable precautions in preventing and sup- 
pressing forest fires and provides that the premises may not 
be used, without written consent, for purposes other than those 
contained in the reservation. Further, the reservation is 
to terminate either upon the expiration of the period named 
in the deed, failure to use and occupy the premises for the 
stated purposes for more than one calendar year, use and occu- 
pancy for unlawful purposes or purposes other than those 
specified, or for voluntary written relinquishment by the 
owner. 36/ 


3. State Statutes 
A number of western states have statutes which provide 


for long-term occupancies of state lands and are analogous 
to federal statutes. 
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Colorado 


Colorado statutes provide that all persons using or 
occupying any state or school land without lease, and all 
those who use or occupy such lands for more than 30 days after 
cancellation or expiration of a lease, and anyone who makes 
improvements upon such lands without first having secured the 
permission of the State Board of Land Commissioners, are re- 
garded as trespassers, and upon conviction shall be subject to 
a fine of $25 to $100, with each day considered as a separate 
offense. 37/ | 


The purpose of this section is to provide penal liability 
for unauthorized use of state land 38/ and in addition to the 
foregoing penalty the state is allowed to collect as rental a 
sum equal to the appraised rental value as fixed by the State 
Board, but not less than five cents per acre, per annum, 39/ 


Idaho 


Idaho also has a statute limiting the use of state lands 
to permittees and providing that all occupiers of state lands 
without a lease and those who hold over after cancellation or 
expiration of a lease for more than 30 days are trespassers. 40/ 
Penalties for unauthorized use include a fine, imprisonment for 
not more than six months, or both. 


New Mexico 


New Mexico law provides that any person entering upon 
or using or occupying for any purpose lands belonging to the 
State without a lease, contract or other legal right, or any 
hold-over lessee of more than 30 days, or anyone construct- 
ing improvements without authority, committing waste, or a 
lessee using lands for other than specified uses, shall be 
guilty of a misdemeanor punishable by fine of not more than 
$500 and in default of payment thereof, by imprisonment not 
exceeding six months, Each day's violation constitutes a 
separate offense. 41/ 


California 


With regard to its Swamp and Overflowed Lands, the State 
of California has legislation authorizing its State Land Com- 
mission to eject from any tidal and submerged lands, beds of 
navigable streams, and inlets, under its jurisdiction, any- 
one trespassing on such lands through appropriate action in 
the state courts. 42/ | 
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Alaska 


Finally, Alaska statutes provide that no prescription or 
statute of limitation runs against the title or interest of 
the state to lands under its jurisdiction. No title or in- 
terest to land under the jurisdiction of the state may be 
acquired by adverse possession or prescription, °h37 in any 
other manner except by conveyance from the state. 


B. Unauthorized Mining Claim pecupency. 


The principal federal statute pertaining to an unautho- 
rized occupancy of mining claims was enacted by Congress in 
1962 and was designed to permit patenting of a portion of an 
invalid mining claim not to exceed five acres, where such 
claim has been determined to be invalid and where the occu- 
pant, who would otherwise be considered a trespasser, wees 
a certain portion of that claim for residence purposes. 

This statute authorizes the Secretary of the Interior to. 
convey an interest, including fee simple, to an occupant of 
an unpatented mining claim in an area within the claim not 
exceeding the acreage actually occupied, but in no case more 
than five acres. 


These provisions only apply to occupants of claims which 
the Secretary has determined to be invalid or to claims which 
have been relinquished after notice from a qualified officer 
of the United States that the claim is believed to be invalid. 
Section 702 defines those who are qualified applicants under 
the statute, and Section 705 establishes the procedure for 
payment for the acreage actually occupied and conveyed. 


This Act, originally passed in 1962, was designed to 
provide relief for those occupants who applied for patents 
before October 23, 1967. However, the Act was amended in 
1964 to extend its provisions to those who had not yet ap- 
plied by the original deadline and to cover invalidations of 
claims between that period and June 30, 1971. Administrative 
implementation of the terms of the Mining Claim Occupancy 
Act of 1962 are spelled out in detail in regulations which 
essentially repeat the terms of that Act ME specify provi- 
sions for ease of administrative handling. ‘2 / 


In one recent federal case brought by a claimant under 
the Mining Claim Occupancy Act, the Ninth Circuit Court of 
Appeals affirmed a district court determination that the 
claimant was not a qualified resident within the terms of 
the Act since his mining cabin was not his "principal place 
of residence” for seven years prior to July 23, 1962. The 
Court construed the Sees afford relief to those who had 
"no place else to go. 
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With regard to damages for mineral trespass, the Supreme 
Court has held that the good faith or bad faith of the trespasser 
is material. 48/ A willful trespasser is liable to the United 
States for the full value of the minerals extracted at the date 
the trespasser converted them to his own use, whereas a good faith 
trespasser may deduct from such value the costs of extraction. 
The burden of establishing good faith is on the trespassers. 


Other Federal Statutes Regarding Mineral Trespass 


Mention should be made of two statutes which relate only 
very indirectly to trespass upon public lands and particularly 
to mining claim occupancy. One statute provides that all lands 
withdrawn under its provisions or the provisions of 43 U.S.C. §141 
shall remain open to patent under applicable mining laws so far 
as they apply to metalliferous minerals, but excepts from the 
effect of the withdrawal any lands which are on the date of the 
withdrawal embraced in any lawful homestead or desert land entry 
made prior thereto or upon any valid settlement made, and at that 
date maintained and perfected, pursuant to the applicable laws; 
this proviso does not apply to any tract of land upon which the 
entryman does not continue to comply with the applicable law. 49/ 
The purpose of this statute is to continue mining rights of bona 
fide claimants on withdrawn lands. This statute is an amendment 
to a previous withdrawal statute. 


Second, an additional federal statute validates certain 
stock raising homestead entries which were in existence on 
February 7, 1925, and which had been allowed prior to April 1, 
1924, 50/ for land withdrawn as valuable for oil and gas, if 
those entries were otherwise regular. 51/ This statute does 
not validate entries on Land withdrawn for other purposes and, 
further, the land subject to entry must not have been within 
a known geological structure of a producing oil and gas field 
at the date of entry. | 


C. Unauthorized Grazing Occupancy. 


Although there is no comprehensive federal statute con- 
cerning long-term grazing occupancy of the public lands, at 
least two western states have enacted fairly comprehensive 
statutes pertaining to this subject. 


New Mexico 
New Mexico law states that all public land suitable for 


pasturing certain animals are reserved for such purpose and 
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declared common pastures. 5% Such lands are not to be used 
as private property, but are to be held as public property 
for the use of any person in common to all. 5¥Y A further 
section prohibits all persons from occupying any meadow, 
situated upon public lands and known as public pasture, for 
the purpose of speculating with the hay thereon to the detri- 
ment of the community, except that 160 acres may be so occu- 
pied by enclosure. >4/ This statute provides that any person 
occupying public pasture contrary to the provisions of Sec- 
tion 7 with the object of selling the hay or for the purpose 
of impeding any animals from grazing there, is liable to 
punishment by fine of not more than $150 or less than #50. 
Parties committing such offense shall be responsible ina 
civil action to the party interested for all damages suffered. 5 


Further sections of the New Mexico law prohibit construc- 
tion and maintenance of enclosures upon public lands which 
result in prejudice to the citizens of the state unless such 
enclosures are made and sustained in conformity with federal 
laws or the laws of the state. °%/ A related section states 
that anyone may appropriate and stock a range upon federal 
public domain, provided that such person shall lawfully possess 
sufficient and permanent water supply upon such range for 
proper maintenance of cattle. Persons may also use the same 
range for grazing, except that if he fails to meet the terms 
and conditions of the grazing statute, such violation shall 
be deemed a misdemeanor, punishable by imprisonment not ex- 
ceeding six months or a fine not less than $100 nor more 
than $1,000. Such person shall also be liable for damages 
recoverable in a civil suit. 57/ in 


California 


California statutes prohibit grazing on certain federal 
lands when it interferes with established use in accordance 
with the customs of the grazers of the region involved. 

This statute distinguishes between domestic livestock graz- 
ing and commercial grazing. 29/ A subsequent statute provides 
that customary or established use of federal public land for 
grazing other than by operation of law shall include the con- 
tinuously open, notorious, peaceable and public use of such 
range, seasonal, for a period of at least five years immedi- 
ately prior to August 21, 1933, and that any change in such 
customary use will not be made thereafter. so as to interfere 
with the established use of any other person.59/ Violation 
of the statute is held to be a misdemeanor and the guilty 
party is considered liable to any person injured for all 
damages sustained as a result of such violation and is also 
liable for such exemplary damages as may be warranted. 60/ 

A related section provides for restraint of violations of 
this statute by means of injunction. 
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D. Unauthorized Fencing and Enclosures. 


Unlawful Enclosures Act 





There is one early federal statute relating explicitly 
to unlawful enclosures of public lands.61/ The Unlawful 
Enclosures of Public Lands Act prohibits and declares un- 
lawful any maintenance, erection, construction or control of 
any enclosure of public lands in the United States by one 
not holding such lands or any claim thereto under color-of- 
title or having an asserted right under claim with a view to 
entry. The Act also prohibits and declares unlawful the 
asserting of a right to exclusive use and occupancy of any 
part of the public lands without claim, color-of-title, or 
asserted right, 62/ 


This Act was passed to prevent mere trespassers from 
enclosing public lands and to preserve access to the public 
domain. As indicated above, it does not apply to those good 
faith claimants under color-of-title or asserted right, and 
sufficient showing of either is a good defense to actions 
brought pursuant to the statute. Existing legislative his- 
tory concerning this Act indicates that the concern which 
prompted passage of this Act was he appropriation of 
huge tracts of land in the West.© 3/ 


The Unlawful Enclosure Act was early declared consti- 
tutional by the United States Supreme Court in a decision 
which extended its operation to a situation where fencing 
of private lands--alternate sections in a township--served 
to enclose public lands. 64/ The Court held that Congress 
could constitutionally compel removal of private fences 
which constituted obstructions to ingress to and egress from 
public lands. 


However, in a somewhat earlier decision the Supreme 
Court refused to extend the terms of the Enclosure Act to 
the fencing of land held under color-of-title, in this case 
a Mexican land grant, which were therefore not public lands 
within the scope of the statute's coverage. The Court stated 
that the Act was not intended as a device .to test the validity 
of a private claimant's title to landé5/ 


In a later case, it was held that a private fence approx- 
{mately 40 miles long, although not encircling public lands, 
effectively obstructed passage to such lands and was there- 
fore in violation of the Enclosure Act, although criminal 
prosecution under the Act must be premised upon a proven in- 
tent to hinder free passage and to maintain an unlawful 
enclosure. 66 
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Tne enforcement sections of the Act provide authority 
for the United States Attorney in the proper district to 
institute civil suit upon the filing of an affidavit by a 
United States citizen that the principal provisions of the 
Act are being violated, showing a description of. the land so 
that the enclosure may be identified in connection with the 
party who controls the enclosure complained of. Jurisdiction 
4s conferred upon the United States District Court for the 
locale where the enclosure is situated and provides for 
jurisdiction over defendants by service of process on any 
agent having control over the enclosure. The appropriate 
remedy is destruction of the existing enclosure and an in- 
junction to restrain violations of the provisions of the Act. 
The District Court is empowered to issue the proper order for 
destruction of the unlawful enclosure in a Summary manner, 
unless the enclosure is removed by the defendant within five 
days after order of the Court. Recovery of damages may be 
had for the reasonable value of the use of public land un- 
lawfully appropriated, even though such lands were not in- 
jured. An accounting may be required for the value of any 
minerals taken through unlawful occupancy. 


The Supreme Court interpretations of this Act indicate 
that there may be a possible application of state law for 
purpose of determining the measure of damages .67/ The sta- 
tute itself does not indicate a particular time period dur- 
ing which an action must be brought, but the implication is 
that the public land must be enclosed or occupied at the 
time Payal a ere en otherwise there is no need to bring 
suit. 


A further provision of the Unlawful Enclosures Act states 
that no person shall prevent or obstruct any person from 
peaceably entering or settling upon any tract of public land 
subject to settlement or entry, or prevent or obstruct free 
passage through the public lands, except that this ection 
is not to affect the right or title of claimant in good 
faith under the land laws.69/ This section relates to con- 
Spiracies to obstruct and to the use of firearms to obstruct 
and was passed for the obvious purpose of keeping boundaries 
of public lands open so all persons (and livestock) might 
enter. The penalty provisions for violations of this section 
are contained in Section 1061 (supra). It is important to 
recall historically that this Act was passed at the time 
homestead and desert land agricultural entries ‘upon the public 
lands were beihg restricted by massive enclosures by cattle- 
men of these lands as range for livestock grazing and stock 
raising purposes.70/ Thus, this Act repeatedly acknowledges 
the rights of homesteaders and other cultural entrymen 
as an exception to the prohibition against enclosures 
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before the entry or homestead was established in good faith 
and under the applicable provisions of the public land laws. 


Section 1064 of the Enclosures Act covers enforcement 
provisions of the statute and provides punishment of anyone 
violating it. All violations constitute a misdemeanor and 
penalties include fines in a sum not exceeding $1,000 or im- 
prisonment not exceeding one year, or both, for each offense. 
This section does not contain any provision for damages. 
There is no statute of limitations for prosecutions under the 
Act, and, therefore, such prosecutions would seem to be 
controlled by the general five year statute of limitations 
which applies to all non-capital prosecutions brought by the 
United States. 71/. 


The final section of the Unlawful Enclosures Act autho- 
rizes the President to take such measures as are necessary 
to remove and destroy any unlawful enclosure and to employ 
such military force as may be necessary for that purpose. 
The purpose of this section was to enable speedy action 
where persons sought to benefit from any slowness of judicial 
action and some continuing damage was being done as a result 
of the enclosure. Action may be taken under this section 
pursuant to executive order by the President. 72/ Finally, 
as an alternative remedy, the Act permits the Secretary of 
the Interior to authorize a suit under its terms if the 
alleged unlawful enclosure includes less than 160 acres of 
land. 73/ This section contains no provisions concerning 
penalties, damages, or applicable statutes of limitations 
or time periods, and does not indicate what the status of 
the land would be if the Secretary fails or refuses to 
authorize a suit to terminate the enclosure. 74/ 


California 


A related statute enacted by the State of California 
prohibits erection or maintenance of fences, buildings or 
any structure other than authorized for the protection of 
life and public recreation on land which has accreted to 
state owned public land if the accretions are caused or 
occasioned by the construction or maintenance of these struc- 
tures. The statute was enacted to ensure that accretions 
should at all times be and remain an unobstructed and open 
beach (except as otherwise provided). The prohibition con- 
tained in the state statute operates against the state, a 
municipality or anyone claiming through or under them, and 
applies upon any such accretions belonging to others than 
the record owner. ic penalties, procedures, damages, or time 
periods are contained in the statute. 75/ 
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II. Trespass by Occasional Use or Interference. 


A, Timber Trespass 
1. Federal Statutes 


The basic authorization for establishment of national 
forests 1s contained in 16 U.S.C. 8671 and was designed to 
protect the remaining forests on the public land of the United 
States. 7¢/ This statute contains a penalty provision of $500 
maximum fine, or imprisonment for not more than one year, or 
both, for violation of any regulations promulgated under its 
provisions. 


General authority for administration of the national 
forest system was delegated to the Secretary of Agriculture, 
who also has authority to issue all necessary regulations 
to implement the authorizing statute. A further section, 
pertaining to the rights of ingress and egress of actual 
settlers in the national forest, was added to the legisla- 
tion to ensure establishment of national forests as such did 
not deprive any individuals of their personal rights.77/ They 
were not to be prevented or restrained from entering or leav- 
ing their settlement areas within the boundaries of any 
national forest created under the Act and any improvement, 
such as roads, necessary to reach their homes could be con- 
structed under such rules and regulations as the Secretary 
of Agriculture might prescribe. This section further provides 
that nothing within the terms of the statutes were to prohibit 
any person from entering upon national forests for all proper 
and lawful purposes including location of mining claims, pro- 
viding that such entries comply with the rules and regulations 
covering national forests. 


Two statutory penalty provisions should be noted with 
regard to trespass upon national forests. One statute di- 
rects the Secretary of Agriculture to make provisions for 
the protection of public forests against destruction by fire 
and depredations and further authorizes the Secretary to make 
such rules and regulations and establish such services as 
will insure the objectives of forest reservations.78/ For 
violation of the basic provisions concerning establishment 
of the national forest system, a fine of no more than $500 
or imprisonment for not more than six months, or both, is 
provided. Any person charged with violations of provisions 
under this section may be tried and sentenced by any United 
States Commissioner especially designated for that purpose, 
The statute contains no reference to damages or to the sta- 
tute of limitations or time period under which actions must 
be brought. At least one federal court has established the 
principle that both a private owner and the United States own- 


ng lands set asid s tional forests are entitled t ro-= 
poeta against willful Erespass .99/ $l 
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The second statute pertaining to trespass on national 
forest lands provides certain penalties, either $500 maximum 
fine, or imprisonment of not more than six months, or both, 
against one who, without lawful authority or permission, goes 
upon any national forest land while it is closed to the pub- 
lic pursuant to lawful regulations promulgated by the Secre- 
tary of Agriculture. No specific procedures or damages are 
provided, 


One federal statute specifically designed to facilitate 
the use and occupancy of national forest lands and their de- 
velopment in Alaska authorizes the Secretary of Agriculture 
to permit the use and occupancy of national forest lands in 
Alaska for specified purposes in conformity with regulations 
prescribed by nim2Y/the statute specifies maximum acreage and 
time limitations for which permits may be obtained and pro- 
vides that, while included in an outstanding permit, national 
forest land cannot be opened to location or entry under the 
public land laws, mining laws, or subject to disposition under 
the mineral leasing laws. However, the Secretary is autho- 
rized to revoke or cancel any permit issued for just cause. 
Permits for use of Alaskan forest lands may cover such acre- 
age as is necessary, but not exceeding 80 acres, and may be 
for such period as may be warranted, but not exceeding 30 
years. It should be noted that this statute specifically 
applies only to national forests in Alaska,°1/ 


2. Federal Regulations 


There are extensive federal regulations concerning tres- 
pass on the national forests. The following specific provi- 
sions, contained in the Code of Federal Regulations, are set 
out serially as follows: 


8261.1: Prohibits interference with any person 
performing a task in relation to a national forest on 
federal lands; 


$261.2: Prohibits specified acts in the interest 
of fire prevention, e.g., setting fires, using certain 
engines, carrying firearms, fireworks, etc.$3 


$261.3: Authorizes certain reward, upon appropri- 
ation by Congress, for information leading to the arrest 
and conviction of any person willfully and maliciously 
causing fires; 


$261.4: Prohibits, within a national forest, de- 
struction of forest service notices, administrative 
property, objects of natural beauty or scenic value, 
roads or trails, for unauthorized use of motor vehicles; 


ee 


§261.5: Authorizes rewards, upon appropriation by 
Congress, for all information leading to the arrest and 
conviction of any person charged with destroying or steal- 
ing United States property in forest service custody; 


§261.6: Prohibits cutting, killing, injury to any 
forest service product or timber except as authorized; 


§261.7: Prohibits hunting, trapping, or fishing 
where it is a violation of state game laws, or other 
unauthorized hunting or fishing activities; 


§261.,.11: Prohibits, on national forests or other 
lands under Forest Service control, unauthorized settle- 
ment, construction or maintenance of unauthorized struc- 
tures or enclosures, conducting work without permit, or 
performance of a large number of specified activities 
including grazing and fencing; 82/ 


A number of regulations also apply to timber tres- 
pass upon lands under the jurisdiction of the Bureau of 
Land Management, Department of the Interior, and may 
also be set out serially as follows: 83/ 


§9239.0-7: Prohibits removal of materials from 
public lands under the jurisdiction of the Department 
of the Interior except when authorized, and states that 
trespassers in such cases will be liable in damages and 
subject to prosecution; 


§9239.0-8: Provides the measure of damages to be 
that prescribed by the law of the state where the tres- 
pass was committed, unless federal law prescribes or 
authorizes a different rule; 


§9239.0-9: Defines who may be a trespasser and 
sets out procedures for an authorized officer to dispose 
of materials obtained in trespass; 


§9239.1-1: Defines cutting or removing timber 
(referred to in 43 CFR 5461.1; 5461.1-4) in an unauthor- 
ized manner as a trespass and prohibits cutting of 
timber for sale and speculation or for use by other 
than a permittee, and further provides for civil and 
criminal liability where permits are secured by fraud 
or are not used in accordance with applicable regula- 
tions; 


§9239,1-2: Provides for civil and criminal lia- 
bility for cutting timber from the public land in Alaska 
in any other manner than that prescribed by existing law; 
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$9239.1-3: Where damages are prescribed by state 
law for timber trespass, the damages shall be: for will- 
ful trespass, full value for the property at the time 
and place of demand with no deductions for labor and 
expense; for innocent trespass, the damages shall be not 
more than the stumpage value or the valve in standing 
trees taken; and, in the case of a purchase without 
notice from a willful trespasser, the damazes shall be 
the value at the time of purchase;84/ 


An additional federal regulation 8% is designed to pro- 
vide authority for effective regulation of individual forest 
areas and to permit occupancy and use of national forests 
only upon compliance with reasonable conditions for protec- 
tion and administration. It further provides for public 
notices to be posted with respect to any areas upon which any 
restriction is imposed. 


3. Case Law 


In an early Supreme Court decision it was established, 
as to damage for timber trespass, that one who purchases 
timber from the party removing the timber in trespass is in 
no better position than the trespasser, ani that the original 
trespasser who unlawfully removed property from the public 
land cannot divest the United States of title or the right 
to possession. The Court held that a purchaser from a willful 
trespasser is prohibited from raising, as a defense to a suit 
for damages, the value added to the property by the tres- 
passer, Since such a defense would reward the wrong-doer by 
encouraging a market for the contraband and compensating him 
for his labor in effectuating the theft. The Court further 
set out in detail the various theories of damage for timber 
trespass, depending largely on the intent of the trespasser, 96/ 


A number of problems arise with regard to timber tres- 
pass where the boundary lines between public and private 
lands are unclear or unsurveyed. Ina recent suit brought 
by the United States against an alleged trespasser who cut 
timber on public land, the issue was whether or not private 
parties encroached upon public land in cutting timber when 
such timber cut took place prior to a statutory resurvey. 
The Court of Appeals held that it is the duty of a person 
cutting timber to determine the location of his boundary and 
that a good faith mistake as to location of the boundary will 
not exonerate the trespasser. However, the government has 
the burden of proving by a preponderance of the evidence 
that the land from which the timber was taken is actually 
government land, 87?/ 
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Other cases have established the principal that proof 
of a custom of cutting and removing timber from public lands 
will not shield a trespasser, nor will proof of a mere inten- 
tion subsequently to purchase a tract of public land without 
performance of any act toward acquiring the title establish 
any color of title or excuse for appropriating any timber grow- 
ing on the public lands. 88/ 


During early periods of development of railroad lines, 
a number of problems arose concerning trespass in connection with 
actual railroad construction, Grants of rights of way to rail- 
roads across public lands generally extended a fixed distance 
on each side of the central line of the railroad and included 
an accompanying right to take materials for railroad construction | 
from the public lands "adjacent" to the line of the road. } 
Timber became valuable for railroad ties and was often cut as the | 
railroad construction proceeded. In a case before the United 
States Supreme Court involving the question of the meaning of the © 
term "adjacent", the Court held that lands 20 miles from the | 
railroad right-of-way were not adjacent within the meaning of the 
Act of March 3, 1875. Such lands must be in proximity or contigu-} 
ous to the line. The measure of damages in this case was the 






value of the timber unlawfully cut from the public domain by the 
railroad company at the time when and at the place where it was 
cut. 89/ 


One regulatory device that is used by the Department of 
the Interior is to require posting of a bond by one who seeks 
a permit to cut timber on the public domain when the applicant, 
whether individually or through some corporate device, has been 
established to be a trespasser in some previous dealings with 
the United States. 90/ 


4. State Statutes 


A substantial number of state statutes relate to timber 
trespass and offer instructive analogies to the federal tim- 
ber trespass system. 


California 


California statutes establish a timber permit system 
for state timber land and prohibit anyone from engaging in 
timber operations until he has been issued such a permit. 91/ 
Application for a permit is made to the state forester and _ 
information concerning agents for service of notice must be 
included in the permit application. In addition, California 
law provides that any person who willfully cuts, mutilates, or 
destroys by fire any tree over 16 feet in diameter in speci- 
fied groves in Fresno, Tulare, or Kern Counties is guilty of 
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a misdemeanor, punishable by fine of $50 to $300 or imprison- 
ment from 25 days to 150 days, or both. 92/ 


Colorado 


Colorado statutes, which create the state forest system 
and authorize the State Board of Land Commissioners to operate 
such a system, provide that any person who trespasses, commits 
depredation, or by negligence is responsible for any fires, or 
cuts or removes timber without authority from the state, shall 
be guilty of a misdemeanor, punishable by fine of not more than 
$300 or, by imprisonment of not more than three months, or by 
both. 93/ A related statutory provision prohibits cutting trees 
needed to conserve water resources of any irrigation district 
except in accordance with the provisions of the statute, if the 
timber is upon the public domain, 94/ 


Idaho 


Similarly, Idaho law prohibits, except as specifically 
authorized, the cutting of timber on state land except where 
the cleared land will be suitable for agriculture; and even then, 
harvesting trees is prevented if they are needed to conserve 
water resources of any irrigation district. 95/ A companion 
section provides penalties for violation of the permit require- 
ment statute which include a fine of $10 to $100, or imprisonment 
of not less than 60 days, or both, upon conviction of a mis- 
demeanor. 96/ An additional Idaho statute prohibits unauthorized 
and willful entry upon state land for the purpose of cutting, 
destroying, or injuring timber, or the carrying away of timber, 
and declares such entry to be a misdemeanor for which the penalty 
shall be imprisonment of not more than six months or a fine of 
not more than $300, or both. 97/ This section provides that 
willful entry upon state lands without authority for the purpose 
of cutting timber for out-of-state shipment, or the shipping of 
such timber out of state, constitutes a felony. 98/ Penalty 
provision for violation of this statute includes a fine of not 
more than $5,000, or imprisonment for not more than five years, 
or both. 99/ 


Montana 


Montana statutes provide that any person who commits a 
trespass on or injury to any state lands or improvements 
thereon, or who, without proper authority cuts, injures, or 
removes timber from state land is guilty of a misdemeanor and 
is liable to the state for three times the value of the tim- 
ber or lumber into which it is converted. All fines and 
monies collected go ir*o a trust fund if the land involved is 
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held in trust; otherwise funds and penalties are returned to 
the department administering the state lands. 100/ 


Oregon 


Oregon provides treble damages for unauthorized, willful, 
or intentional trespass on the lands of the state or the United 
States for the purpose of injuring, damaging or removing any 
produce, timber, or shrub. 101/ A companion statute provides 
for double damages if the trespass appears to be casual or involun- 
tary or a defendant had probable cause to believe that the land on 
which the trespass was committed was his own or if the timber 
taken from unenclosed land was for the purpose of repairing any 
public highway or bridge upon or joining such land. 102 / 








B, Unauthorized Mineral Exploration. 


1. Federal Statute 


Federal mining laws provide that any person who causes 
damage to the value of the land of an entryman or patentee 
under the public land laws while prospecting or removing min- 
erals is liable for damage to grazing land, even though such 
prospector or miner, prior to its passage, was only liable 
for damages caused to crops or improvements. 103/ The purpose 
of this statute was to place surface entrymen on all mineral 
lands on an equal basis as to compensation for damages to the 
surface, The procedure for accomplishing this result was to 
increase the scope of protection from mere damage to crops and 
permanent improvements to cover all surface damages caused by 
mineral prospecting and removal, ~ 


2. Federal Regulations 


The applicable federal regulation prohibits prospecting, 
mining, and location under the general mining and leasing Laws 
except as specifically authorized by applicable statutes and 
this results in withdrawing mineral lands from claims except 
where specifically permitted by statute. 104/ 





Detailed regulations have been promulgated covering the 
exercise of reserve mineral rights and lands conveyed to the 
United States for inclusion in the National Forest System. 105/ 
The regulations provide a system of permit, bonds, and con- 
ditions to protect the United States from unwarranted damage 
due to use or development of the land and to insure that 
those occupying lands under a reservation from a grant to 
the United States do not commit waste or otherwise unduly 
interfere with the use of such lands for forest purposes, 
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3, State Statutes 





Idaho 


Idaho statutes provide that all state lands in which the 
mineral deposits, excepting oil and gas, are owned by the state, 
and which have not been located or leased for mineral or mining 
purposes are open to exploration. 106/ A related Idaho statute 
declares it unlawful for anyone to remove commercial quantities 
of any mineral from state lands before securing a lease from the 
State Board of Land Commissioners, thus effectuating control of 
minerals through a state leasing system. 107/ 


Related federal regulations include those which provide 
a measure of damages for oil trespass to be the same as that 
for coal trespass if there is no state law on the subject 108/ 
and the coal trespass damage regulation provides the measure of 
damage for coal trespass (as well as oil trespass, if there is 
no state law) is to be the payment for value of the mineral 
at the time of conversion for willful trespass. 109/ 


4. Case Law 


A problem somewhat related to mineral trespass which has 
given rise to substantial amounts of litigation and adminis- 
trative contest is the use of mining claims for other than 
mining or mineral purposes. The courts have held that the 
mining claim must be filed with the bona fide intention and 
purpose of developing a profitable mine and that where any 
other intention is present the claim's validity is subject to 
challenge. The Ninth Circuit Court of Appeals has held 
that, under principles established in Best v. Humboldt Placer 
Mining Co., 110/ a private locater may not sue the United States 
to determine the validity of a mining claim where a proceeding 
involving the validity of that claim is pending in administra- 
tive contest before the administrative agency. Once the valid- 
ity of the claim is established in administrative proceedings, 
a private party may seek a judicial determination regarding 
its rights in the claim. However, since title to a mining 
claim is a matter delegated by Congress to the administra- 
tive agency, in this case the Department of the Interior, 
prior to a determination by that agency concerning the validity 
of the claim, a Court will not entertain a suit by a private 
party against the United States to determine such validity. 111/ 


It is also well established by judicial decision that 
Congress can constitutionally delegate to administrative 
agencies and officials the duty to preserve, protect and main- 
tain public lands and that a determination made by the Depart- 
ment of the Interior <: to whether a tract of land is or is 
not mineral in character is conclusive on the courts in the 


fee 


absence of fraud or abuse of administrative discretion. This 
is the case even where such a determination is conclusive as 
to the status of an occupant and whether he is in fact a tres- 
passer, 112/ 


Administrative decisions regarding calculation of dam- 
ages from mineral trespass are instructive also. The Department 
of the Interior has held that under applicable regulations (43 
CFR §288.6), state law setting forth the measure of damages is 
applicable and that where such measure is the total detriment 
suffered by the United States, it will include the right to dis- 
pose of minerals at a particular time, the right to insure the 
most economical mining, the advantage of selection of a qualified 
lessee, and the bonus to be received through competitive bidding. 
Thus, if an innocent trespasser has removed minerals belonging 
to the United States in a state which fixes this measure of dam- 
ages, it is proper to require the trespasser to pay the value of 
the minerals in place and not merely the royalty that would have 
been derived by the United States for the mined mineral had the 
minerals been mined under a lease issued to the trespasser. 113/ 


C. Occasional Grazing Trespass. 


Although there are no specific federal statutes which 
prohibit grazing occupancy (other than those discussed under 
Section I-C above), there are federal regulations as well as 
a large number of state statutes which pertain to occasional 
grazing trespass, | 


1. Federal Regulations 


One such regulation, which is designed to control graz- 
ing of animals on national park lands, permits a park superin- 
tendent to impound the animals trespassing in park areas, and if 
such animals are not claimed within a specified period of time 
the superintendent is authorized to dispose of the stray animals 
in accordance with applicable state statutes. 114/ If there is 
no applicable state statute, then the superintendent, after 
giving written notice to any known Owner, may offer the impounded 
animals at public sale, or at private sale, or they may be con- 
verted for the use of tke United States. Redemption may be 
accomplished by submitting proof of ownership and paying all 
damages to the federal government for capturing, feeding, and 
impounding the animals and the amount of damages to public 
property resulting from the trespass. An additional provision 
prohibits animals on the pubtic land of any park area or the use of 
such land for agricultural pur poses except under a valid 
lease, permit, or written agreement. 115/ 
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Applicable federal regulations include those which pro- 
hibit grazing of stock on land subject to lease or permit 
without a lease or other authorization and also provides for 
damages for forage consumed and possible civil and criminal 
prosecution, 116/ With regard to the national forest, federal 
regulations prohibit grazing or driving livestock across forest 
lands without a permit except where special exemption is granted; 
in addition, grazing livestock within an area closed to that 
particular type of livestock is prohibited, And grazing live- 
stock by a permittee on an area which he has been notified has 
been withdrawn is also a prohibited act. 117/ 


2. Case Law 


With regard to grazing on public lands, including national 
forests, the courts have held that, historically, the United 
States has tacitly permitted its public domain to be used for 
cattle grazing so long as such tacit consent was not explicitly 
cancelled, but that this sufferance creates no rights in any 
person, nor does it deprive the United States of the authority 
to recall such implied license. However, such condonation by 
the United States does not extend to a situation where wanton 
or willful trespass exists, and the implied license theory does 
not afford immunity to those who willfully turn cattle loose under 
circumstances showing that they were intended to graze upon the 
public domain lands. The United States has statutory and regulatory 
authority for requiring grazing permits and when a cattle grazer 
refuses to apply for such permit and purposely permits his c2ttle 
to graze without a permit, he is subject to a court's equity 
jurisdiction and may be enjoined by the government whether the 
public domain land has been fenced or not. 118/ 


In applicable administrative decision, it has been estab- 
lished that a grazing licensee from the United States who 
repeatedly and willfully grazes his cattle in trespass on the 
public domain is properly subjected to disciplinary action con- 
sisting of an assessment of damages and reduction of the grazing 
privileges on his base property as well as upon the public domain, 
The fact that a grazing licensee has repeatedly been assessed 
and has paid damages for prior grazing trespass may be considered 
in determining whether the most recent trespass was willful. 119/ 


3. State Statutes 


Washington 


| Washington statutes make it unlawful for the owner of 
any grazing arimals to permit them to enter upon land com- 
posed of a singice cor*iguous area exceeding 700 acres owned 
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by the state where such lands have been obtained by the state 
through a grant, purchase, gift, or by operation of law, re- 
gardless of the department under which said lands are con- 
trolled. 120/ Violation of this statute is considered a mis- 
demeanor, 12Y 


Utah 


Utah has a comprehensive statute relating to unlawful 
acts on state lands and provides that anyone who knowingly 
or willfully removes minerals, soil, timber, or improvements 
from state lands, or permits livestock to graze upon state 
lands or other prohibited acts is guilty of a misdemeanor 
and, if such acts are performed without authority, he is also 
guilty of a trespass. The penalty provided by the statute is 
payment of twice the appraised value of the use of the land 
during the time it is occupied without authority, together 
with twice the amount of damages committed upon such land, 124 


Montana 


The applicable Montana law provides that any person who 
willfully injures, trespasses, or commits waste on any pro- 
perty of the state shall be deemed guilty of a misdemeanor 
if damage does not exceed $50 and of a felony if damage ex- 
ceeds $50. Fines and monies recovered are to go to the school 
fund of the state. In addition to the fine provisions of the 
statute, the guilty party may be imprisoned for not more than 
60 days if the trespass was a misdemeanor and imprisoned from 
six months to ten years in addition to the penalties before 
mentioned. The trespasser may be liable for treble damages 
to be recovered ina civil suit<<7 . 


D. Unauthorized Rights-of-way. 


Federal regulation prohibits the use of right-of-way 
under Section 2234 until written permission has been executed 
by the authorized officer.124/ 


Two Interior Department decisions relating to adminis- 
tration of rights-of-way should be noted. In Feather River 
Railway Co., 1¢¥ the Department of the Interior concluded 
that it had authority and exclusive jurisdiction under 43 
U.S.C. 8934, et. seq,, to grant rizhts-of-way and that a 
tramroad right-of-way permit granted under the Act of Jan- 
uary 21, 1895, as amended, creates no interest in public land 
and is a mere permit to use the land at the discretion of the 
Secretary of the Interior. Further, occupancy of public 
lands without authority after revocation or expiration of a 


right-of-way permit constitutes a trespass which m b = 
minated by a cease and desist order issued by the Davart onere 


ey as 


The Interior Department rejected the railway company's 
contention that the Bureau of Land Management has no authority 
to interfere with a common carrier railroad without prior 
approval from the Interstate Commerce Commission. The De- 
partment further held that the Bureau of Land Manazement does 
have authority to issue cease and desist order where the richt- 
of-way permit has been revoked. 


In an earlier decision, the Department of the Interior 
held that occupancy of the public lands for the construction 
of a pipeline before approval of the pipeline rizht-of-way 
application constitutes a trespass and that, if the applica- 
tion is granted at the time such a trespass situation exists, 
the rental for the entire right-of-way accrues from the date 
of initial entry, and the Secretary of the Interior may impose 
appropriate conditions to the granting of the application 
which will indemnify the United States. 12 


E. Temporary Obstructions and Interference. 


No clear distinction exists between those obstructions 
which might be considered temporary and those which constitute 
a more permanent enclosure of public lands. The most logical 
differentiation at this point relates to the amount of time 
the ot§truction has existed and the degree of permanence with 
which it is constructed, There are no clear lines apparent 
in the cases in this area and each case seems to present an 
isolated fact situation. 


1. Case Law 


In the case of the United States v. Bothwell, the Court 
held that the United States could not maintain a suit to en- 
join an unlawful enclosure where the enclosure was not being 
maintained and the obstruction had ceased to exist at the 
time the suit was brought. However, even if the reason for 
seeking an injunction was eliminated, the Court held that 
this did not prohibit or prevent the United States from 
bringing a suit for damazes for past unlawful occupancy. 127/ 


In a federal case brouzht in the District of Montana, 
the Court held, ina suit in equity brought by the United 
States seeking removal and abatement of an unlawful obstruc- 
tion and an injunction azainst further interference with pub- 
lic lands, that the defendant could not escape liability for 
such unlawful enclosure solely because the entire fence con- 
stituting the enclosure was not his, nor because there was 
technically a zap in the fence where such a gap was, aS a 


practical matter, not susceptible of actual use. This case 
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affirmed the principle that if any portion of a fence forms 
part of an unlawful enclosure, the person responsible for 
that portion of the fence could not avoid the penalties of 
the Unlawful Enclosure Act, if by joining his fences to the 
fences of another, he cooperated in maintaining a complete 
enclosure, 128/ 


Another early case, United States v. Bernard, established 
the principles that the United States has all the common law 
rights of an individual in respect to trespass committed on 
the public lands by unlawful enclosures and that the govern- 
ment can enter a court of equity and avail itself of the sum- 
mary remedies given by such a court to terminate a trespass 
on public lands, It was held that the Unlawful Enclosures 
Act made all enclosures of public lands illegal and enlarged 
the equity jurisdiction of Federal Courts in enjoining such 
enclosures, extending it to injunctions against maintaining 
fences the effect of which are to enclose public lands. Where 
persons wrongfully enclose public lands, they are liable to 
the government for the reasonable value of the use of such 
lands, notwithstanding the fact that the lands were not in- 
jured by the enclosure and would not have been leased by the 
government if they had not been enclosed. The measure of dam- 
ages for such an appropriation of the public lands by the 
continuing trespass is the value of the use of the property. 
In this particular case it was established that the defend- 
ants were willful trespassers, that they knew of the statute 
and their violation of it, and refused to remove their unlaw- 
ful obstructions despite several warnings prior to the insti- 
tution of suit. 129/ 


F,. Special Use Trespass. 
1. Recreational Trespass 
Federal Regulation 


One federal regulation applies to unauthorized use or 
occupancy of areas for which an annual user's fee has not been 
established and prohibits such use or Occupancy without pay- 
ment of the fee. 130/ This regulation requires that the area 
for which a user fee has been established must be posted and 
provides a fine of not more than $100 for violation of the 
restriction. Authority for establishment of the fee system 
is granted in accordance with Executive Order 112000. 13L/ 
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Wyoming 


Wyoming has passed an analogous state statute concerning 
damage to recreation property which provides that anyone who 
damages state or private property or any state park, camp- 
gsrounds, or recreational property or who shall violate any 
regulations of the State Parks Commission shall be guilty of 
a misdemeanor and upon conviction thereof be fined not less 
than $10 and not more than $200, or imprisoned for not less 
than five days and not more than ninety days, or both, 132/ 


a. Wilderness areas 


In recent years extensive statutory and regulatory pro- 
tection for wilderness areas has been provided by Congress. 
In the basic legislation establishing the natural wilderness 
preservation system, prohibitions are contained against conm- 
mercial enterprises and permanent roads and limiting temporary 
roads from the use of motorized vehicles and structures devel- 
oped within the wilderness areas. 133/ Exceptions are provided 
with regard to existing private rights in areas subsequently 
designated for wilderness purposes. A matter of substantial 
controversy in the enactment of the wilderness preservation 
legislation involved the extent to which mineral explora- 
tion and development could take place within wilderness areas. 
The basic legislation, as enacted, authorizes, within wilder- 
ness areas, activity for the purpose of gathering information 
about minerals and other resources if done in a matter com- 
patible with the preservation of the wilderness environment. 
The legislation also provides for recurring surveys by the 
Bureau of Mines and the United States Geological Survey. 
Mining and mineral leasing laws were extended to include 
land in the system which would be available until December 31, 
1983, for exploration and development. Such exploration is to 
be subject to reasonable regulations covering ingress and 
egress as prescribed by the Secretary of Agriculture and sub- 
ject to existing rights for all patents issued which convey 
title to the mineral claim and such timber as might be neces- 
sary. The act prohibits any use of the surface areas not 
reasonably required to operate the mining claim. Unless spe- 
cifically authorized, no patent was to issue after December 31, 
1983, except for valid claims existing on that date. Detailed 
provisions are contained in the act for recognition of the 
claims existing prior to certain dates and for strict regula- 
tion of land and mineral uses after certain dates in wilder- 
ness areas. 


With regard to state and private land within wilderness 
areas, wilderness preservation system legislation provides 
for recognition for such rights as necessary to insure ade- 
quate access to state owned or private property where it has 
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become an enclave of or completely surrounded by a federal 
wilderness area. In the alternative, provision is made for 
exchange for federally owned land in the same state under 
certain authorities available to the Secretary of Agriculture 
for such enclave land, except that the transfer may not in- 
clude mineral interests less surrendered by the transferee 
state or private owner.134/ In cases where valid mining 
claims or other valid occupancy existed wholly within a wil- 
derness area, the Secretary is permitted, by reasonable reg- 
ulation, to permit ingress and egress by means customarily 
enjoyed with respect to other similar areas, The Secretary 
is also authorized to acquire any privately owned land within 
a wilderness area if the owner concurs or the acquisition is 
specifically authorized by Congress (subject to the appropri- 
ation of funds). 


be. Wild and scenic rivers 


In federal legislation establishing the wild and scenic 
rivers system, the owner of improved property within the 
System is permitted, at his election, to reserve a term upon 
the acquisition of that property for the right of use and 
occupancy of the property for noncommercial residential pur- 
poses. The method of payment of such reserved right is the 
payment of the fair market value of the BA as less 
the fair market value of the right retained. +77 When any 
retained right is exercised in a manner inconsistent with the 
purposes of the legislation, the Secretary is authorized to 
terminate that right of use or occupancy. Fair market value 
of the remaining term shall be tendered and the right of use 
is terminated as by operation of law upon such tender, 


Statutes define the term "improved property" and includes 
in the right retained such property as is reasonably neces- 
sary for the enjoyment of the dwelling thereon. The term of 
any retained right is not to exceed 25 years in the case of 
definite terms, or where an indefinite term is used, it is to 
end at the death of the owner, or death of his spouse, or 
death of either or both of them. Under some circumstances 
the term may be selected by the owner subject to the appro- 
priate exercises of the rights of use or occupancy granted .139 


Additional sections of the wild and scenic rivers legis- 
lation prescribes the kinds of mineral exploration and develop- 
ment which may take place on land set aside or acquired for 
development of the system and are particularly designed to 
safeguard against pollution of the wild and scenic rivers by 
mining and mineral leasing development. 137/ Federal regu- 
lations spell out in some detail the degree to which mining 
laws and mineral leasing laws are to apply to wilderness and 


primitive areas. 138/ To promote the purposes of the wilder- 
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ness act and maintain control over the operation of the mining 
and mineral leasing laws within wilderness areas, these regu- 
lations set out the conditions under which existing claims are 

to be recognized and future rights perfected. Additional regula- 
tions prohibit the use of motor vehicles or other mechanical 
transportation, except as specifically authorized, and permit 
development of forest resources only under strict condition, in- 
cluding posting of performance bonds. 139/ Companion regulations 
permit continuation of grazing of livestock in wilderness and 
primitive areas where such use was established prior to the 
inclusion of the area in the national wilderness preservation 
system, but also provide that such grazing shall continue under 
regulations covering such grazing on the national forest and in 
accordance with special provisions prescribed by the Forest 
Service. The Chief of the Forest Service is authorized to permit 
the maintenance, reconstruction and development of stock management 
improvement facilities which exist at the time the area was in- 
cluded in the wilderness system and the building of additional 
improvements when necessary to protect wilderness values. 140/ 
Like other uses of areas included in the wilderness systen, 
grazing under these regulations to be permitted must have been 
established prior to the inclusion of the area in this system. 


Additional federal regulations prohibit trespassing on any 
national wildlife refuge area and define those actions which are 
incompatible with the purposes of the establishment of a refuge 
area, However, no damage or penalty provisions are included 
within these specific regulations. 141/ Timber trespass is pro- 
hibited on wildlife refuge land. Trespassers are subject to 
civil action and to the penalty provision provided in 18 USC 
Sections 1852, 1853 (1964). 142/ Domestic animals are not per- 
mitted to enter or to roam at large, on any wildlife refuge area, 
except as specifically authorized by federal regulation. 143/ 


c. Cabin Sites 


A system of permits is established by federal regula- 
tion for cabin sites on public conservation and recreation 
area lands. 144/ Any person occupying land in a public recrea- 
tion or conservation area without a valid permit is defined 
as a trespasser under these regulations. Occupants without 
valid permits are required to surrender occupancy, failing 
which legal action shall be taken. But regulatory provisions 
concerning extension or renewal of permit right are speci- 
fically excepted from applicability to trespassers. 145/ 

If a notice to vacate is delivered to an occupant of recrea- 
tional lands, a right of appeal to the head of the agency 
having jurisdiction over such land is provided if taken 
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within 90 days of receipt of the notice. If no decision is 
rendered by the head of such agency within 60 days of the | 
receipt of the appeal, it is to be deemed rejected and an auto- © 
matic appeal may be taken to the Secretary of the Interior 

if action is taken within 60 days from the date of the denial 

or the failure of an initial decision. 146/ 


2. Atomic Energy Commission Lands. 


The Atomic Energy Commission is authorized to issue reg- 
ulations relating to entry into or upon any facilities, in- 
stallations, or real property subject to its jurisdiction. 147/ 
The Atomic Energy Commission is also authorized to issue reg- 
ulations pertaining to the introduction of "dangerous instru- 
ments'' on any property subject to its jurisdiction. Penalty 
provisions are included in this statute, and provide a fine 
of not more than $1,000 for violation of any such regu- 
lations when such violation takes place on open range land 
and a fine not to exceed $5,000 or imprisonment of not more 
than one year where a violation occurs in enclosed AEC prop- 
erty. Regulations are required to be posted conspicuously 
at the site involved and the violation must be willful. 

This legislation, and any regulations promulgated thereunder, 
apply only to property, title to which is held by the United 
States or which is leased to the United States for use by 
the AEC, It does not extend to property owned by a contrac- 
tor of the AEC. And the authority to punish violators under 
these restrictions is not intended to be used at residential 
or commercial land sites operated in connection with AEC in- 
stallations. 148/ 


Related federal regulations promulgated by. the Atomic 
Energy Commission include all posted facilities, installa- 
tions and real property subject to AEC jurisdiction or admin- 
istration, but do not extend to residential or commercial 
sites. 149/ Such regulations prohibit: unauthorized entry 
on lands described under the regulations; 150/ unauthorized | 
introduction of weapons or dangerous materials on such land; 151, 
penalties for willful violation; 152/ posting of notices con- 
taining prohibitions and penalties under such regulations; 153/ 
and construction of these regulations in such a manner as not 
to conflict with applicable provisions of state or other fed- 
eral laws. 154/ For willful violation of these regulations 
a fine of not more than $1,000 may be imposed. For willful 
violation of the same regulations, if the property involved 
is enclosed property, upon conviction, a fine of not more 
than $5,000 or imprisonment for not more than one year may 
be imposed. 
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III. Procedures and Remedies. 


A. Procedures for Terminating Unauthorized Occupancies and Uses. 


1. Statutes of Limitations. 


The principal federal statute concerning actions brought 
by the United States for trespass provides a six-year statute 
of limitations on all such actions. Action by the government 
would be barred unless brought within six years after the 
right of action accrues, or within one year after a final 
decision in a required administrative proceeding, whichever 
is later. In the event of later partial payment or written 
acknowledgment, the right of action is deemed to accrue again. 
Unless provided otherwise, every action for money damages 
founded upon tort is barred unless the complaint is filed 
within three years of date of accrual. 


An exception to this provision extends to actions to 
recover damages resulting from trespass on lands of the United 
States (including Indian lands). An action to recover dam- 
ages from fire on such lands, for diversion of money under a 
grant program, or for conversion of property of the United 
States may be brought within six years after the right of 
action accrues. A specific exception from the statute of 
limitations is provided for actions to establish title to real 
Or personal property. 155/ Upon any dismissal without pre- 
judice of a claim which is timely brought, the claim may be 
recommenced within one year regardless of whether it would 
Otherwise be barred by this statute. Defendants are also 
allowed to interpose any claim which would not have been barred 
in the original action. 


It is further provided by statute that the United States 
may raise any claim, arising from any transaction or occurrence, 
which is the subject matter of a suit brought against it, against 
any Opposing party or third party. The statute applies to the 
United States or any officer or agency thereof except as 
specifically excluded in the act, or by 28 USC §2416, or as 
otherwise provided by Congress. The purpose of this legislation 
was not to subject any agency of the United States to state 
statutes of limitations, but was to provide greater fairness as 
regards private individuals while adequately providing for the 
interests of the government, and was based upon the proposition 
that early assertion of claims would require increased efficiency 
in proceedings. 


The limitation period computed under Section 2415 excludes 
those types of sitti2’ ions which ordinarily toll a state statute 
of limitations, such as periods in which the defendant is im- 


mune from legal process by residence outside the United States, 
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or 1S immune due to infancy, mental incompetency, or diplo- 
matic immunity, or where facts material to the right of 

action are not known or could not reasonably be known by an 
official of the United States who has responsibility to act 
under the circumstances, or when the United States is ina 
declared state of war. The provision pertaining to "facts 
material to the right of action" was inserted because of the 
difficulties of government operations arising from the size 

and complexity of the federal interest. The principal appli- 
cation of this exception is in circumstances involving fraud, 156 


2. dJurisdictional Provisions. 
Federal Statutes. 


With regard to agricultural trespass, particular federal 
legislation permits those who violate national forest and 
national grassland regulations, at their election, to be 
tried and sentenced by a United States Commissioner and thus 
provides a more expeditious and convenient forum than the 
United States District Court. The purpose of this provision 
is to strengthen enforcement through simplified procedures, 157/ 
This statute is applicable only to misdemeanors. The penalty 
may be a fine of not more than $500 or imprisonment for not 
more than six months, or both. Any person charged with a 
violation of rules and regulations promulgated by the Sec- 
retary of Agriculture under this section (necessary to pre- 
vent trespass and otherwise regulate the use and occupancy 
of property within the Secretary's control for purposes of 
land conservation and utilization) has the election of being 
tried before the United States District Court or by any 
United States Commissioner especially designated for that 
purpose by the Court by which he was appointed pursuant to 
18 USC 8$341(b)-(e). The time period applicable to the exer- 
cise of this election is contained in 18 USC 8$3282,158 / 


State Statutes 


State legislatures have enacted a variety of provisions 
concerning jurisdiction over trespass cases, statutes of lim- 
itations, and damage provisions. 


Colorado 


Colorado statutes authorize the State Board of Land Com- 
missioners to hear and determine the claims of all persons 
who may be entitled to any land owned by the state. Decisions 
of the Board are final until set aside by a court of competent 
jurisdiction. The Board is also authorized under this statute 
to establish such regulations as they deem proper to prevent 
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fraudulent applications for state land. Thus, a system of 
administrative process is established to determine claims to 
state lands. 159/ 


Idaho 


Idaho statutes provide a three-year statute of limita- 
tions for actions for trespass upon real property. 160/ Idaho 
also has a state statute permitting award of triple damages 
for injury to timber owned by the state where the trespass is 
willful and intentional. 161/ 


Montana 


Montana statutes authorize the State Board of Land Com- 
missioners to seize, without legal process, all materials 
unlawfully severed from state lands, whether actually removed 
from such land or not, and to dispose of such material in 
such manner as will be most conducive to state interests. 
This provision is in addition to other penalties. 


3. Administrative Procedures, 


One of the major areas of concern of the United States 
Forest Service is in the area of fire control and fire tres- 
pass. Although each federal agency responsible for adminis- 
tering public lands has established somewhat different pro- 
cedures for handling trespass matters, the manner in which 
the Forest Service handles fire trespass cases is instructive 
of general administrative procedures in the area of trespass 
and offers a useful illustration and example of administra- 
tive practices, 


Since the prospect for recovery of damages against a 
fire trespasser is directly related to the ability of Forest 
service to identify the trespasser and establish the cause of 
the fire, substantial efforts are presently being made by the 
Forest Service to develop expertise in the form of trained 
regional investigators who will have dual responsibility for 
actual fire trespass investigations and for education of local 
personnel in investigative techniques. 


Procedures for disposition of fire trespass cases may be 
set out in the following steps: 


First, following the suppression of a forest fire, the 
local ranger scarts an investigation to determine the cause, 
origin, time, place, and other material facts concerning the 


fire, 


Wane 


Second, upon completion of the investigation, the ranger 
files a report in the regional Forest Service office. 
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Third, the report is reviewed by the regional Forest Servic 
attorney for a determination of liability if the amount of damage| 
is under $10,000, or if the damage exceeds $10,000, the report 
is referred to Forest Service attorneys in Washington. 


Fourth, during the period when the question of liability 
is being examined, Forest Service employees at the local level 
have the responsibility for calculation of total damages, in- 
cluding both the cost of suppression and the actual values of 
the lost timber. Detailed provisions contained in the Forest 
Service Manual for damage appraisal provided that: "All 
measurable damage which is chargeable to a trespasser should | 
be appraised. The United States is entitled to be 'made whole'," 
(FSM 5331.1) Factors to be considered in determining suppres- : 
sion costs include the salaries of regular Forest Service | 
employees, wages or temporary laborers, expenses such as trans- 
| portation and per diem subsistence, tools and supplies, equip- 
ment operation and rental cost, and communication costs. In : 
determining the value of lost timber, the appriasal is to con- 
sider the type of timber, its condition, its merchantability, 
accessibility, density, age, the size of the burned area, and | 
costs of reestablishment. Transactional evidence may also be 
used, Also to be included in the total damage appraisal are 
damages to improvements such as fences and fire look-out 
towers. Of the total number of fire trespasses in any fiscal 
year, approximately 50 or 60 exceed the $10,000 damage level 
and are referred to Forest Service offices in Washington, 


Fifth, once the identity of the trespasser is certified 
and the damage calculated, three demand letters, issued 30 days 
apart, are sent to the trespasser as required by the Federal 
Claims Collection Act, At this point in most cases, often a 
year or more has passed since the actual trespass and fire, 

If the demand is rejected, or if no response is received, the 
entire case is submitted to the Office of the General Counsel, 
United States Forest Service, in Washington, A litigation — 
investigation and report is prepared and the case is referred 

to the United States Department of Justice, If the Justice 
Department determines that litigation should be brought, the 
matter is referred to the United States Attorney for the district 
in which the fire trespass occurred, unless there are particular 
reasons for conducting the litigation directly from the Justice 
Department in Washington, In trespass cases involving damages 
under $5,000, authority exists for regional Forest Service 
officials to refer the matter directly to the United States 
Attorney without Justice Department approval in Washington, 
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It is estimated that well over 90% of the cases actually 
submitted to litigation are compromised or settled either prior 
to trial or prior to a decision of the court. This high settle- 
ment ratio is often frustrating to Forest Service officials in 
that it tends to affect Forest Service morale and may encourage 
trespassers to reject demands for actual damages on the theory 
that they can later settle for a substantially lesser amount. 
Reasons often given for settlement include the insolvency of the 
defendant, the failure to establish a strong case by the govern- 
ment, or the cost of litigation as weighed against the probability 
of success and eventual recovery. 


As a general proposition, the law of damages which is 
applied in a fire trespass case is that of the state in which the 
trespass occurred. Since applicable state statutes vary in the 
amount and severity of the penalty, Forest Service officials sug- 
gest that some uniformity and consistency be established for 
statutes and that they be clarified to eliminate anbiguities. 


An additional problem faced by the Forest Service relates 
to fires which start on state or private lands which are either 
enclaves of national forests or which adjoin those forests. Quite 
often substantial damage may be done to national forest timber as 
a result of these fires arising from trespass on private lands, but 
because of their place of origin, the Forest Service and the Federal 
Government are deprived of jurisdiction to punish the trespass which 
caused the fire. However, ordinary tort remedies do exist which 
permit the United States to prosecute a claim for damages to national 
forests resulting from fires originating on private or state lands, 


It should be noted that Forest Service rangers and employees 
are often authorized to enforce both federal and state laws re- 
lating to trespass. Where Forest Service employees are made 
deputy fire wardens of the state, they are authorized to appre- 
hend trespassers on state forest lands, particularly where those 
lands are enclaves of national forests. For violations of a 
federal misdemeanor statute, a trespasser may be taken before a 
United States Commissioner especially designated for this purpose 
where he may hear the charges filed against him and pay any fine 
levied by the Commissioner. However, if the trespasser so chooses, 
he may have his case heard in court. Therefore, Forest Service 
officials believe that Federal Courts will not consider misdemeanor 
charges, and thus that a legal loophole may exist for misdemeanor 
trespassers to escape punishment altogether by demanding an appear- 
ance before a Federal Court which in turn will refuse to consider 
their cases. 


At the operational or local level, Bureau of Land Man- 
agement officials state that trespass generally is very diffi- 
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cult to control due to inadequate field staffs and the lack 
of appropriate legal authority and remedies. The most recent 
type of nuisance trespass is related to recreational vehicu- 
lar traffic on public lands, on the part of organized clubs 


particularly. This traffic is largely motorized recreational — 


type vehicles for which no appropriate statutory or regula- 
tory authority exists and which is very difficult to control 
or manage. 


The United States Forest Service has statutory authority, 
through its certified field officers, to serve violation 
notices for incidental trespass, such violations being listed 
in a government manual booklet which is carried by the field 
officials. The violation notices require the trespasser to 
appear before a United States Commissioner especially desig- 
nated for this purpose. Because such violations are rela- 
tively minor, the United States is usually represented by 
the apprehending Forest Service officer rather than by the 
United States Attorney's office. Under normal circumstances 
the fine is paid and further administrative or judicial 
remedies are seldom employed. An extra-legal control device 
is local publicity for trespassers or unauthorized users, 
this publicity serving to educate the public generally with 
regard to unauthorized use of public land and the penalties 
provided therefor. Federal officials believe that more ade- 
quate educational programs for recreational and conserva- 
tion groups would help solve these incidental trespass prob- 
lems by showing the damage which can be done by recreational 
users to public land. 
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30 Fed. Reg. 2645 (1965); 30 Fed. Reg. 3265 (1965). 
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Code Ann. 58-319 (1947) for parallel legislation. 
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CHAPTER II 


KEMEDIES AND RESTKAINTS KEGARDING ASSERTION OF | 
SCOD FAITH, BUT UNAUTHORIZED, CLAIMS TO PUBLIC LANDS 


Introduction 


The common law has established resolute barriers pro- 
tectine the public domain and the rights of the sovereizn to 
its lands. Although the traditional reasons behind the evolu- 
tion of such obstacles have largely changed, they neverthe- 
less exist with equal strength today. Originally, poaching 
on the King's land was prohibited primarily because it was 
the Kingz's land. Today, creation of rizhts against the gzovern- 
ment by preemption or adverse possession are restricted out 
of a realization that the vastness of the Federal Government's 
holdings and the potential for fraud and promotion of special 
interest required congressional control over all disposition 
of the public domain, 1 / 


However, Congress itself had periodically qualified 
these traditional prohibitions and has provided certain 
remedies for the unauthorized, but zood faith, occupant of 
the public land. These remedies, as well as the historic 
barriers, relating to unauthorized occupancy are reviewed in 
this chapter. 


The statutes discussed under Section A of this chapter 
have been set out above under the presentation of the nature 
and operation of the present legal system. That initial 
treatment included the basic provisions of those statutes, 
whereas the following discussion of the Color of Title Act, 
the Mining Claim Occupancy Act, and the Public Land Sales 
Act of 1968 presents each of these Acts in some detail as 
conzressional attempts to remedy good faith occupancies, 
The analysis of these statutes is therefore presented in 
somewhat greater detail than the preliminary treatment con- 
tained in Part I of this study. However, reference should 
be made, where necessary, to that initial chapter for the 
basic terms of each Act. 


A. Analysis of Remedies for Bona Fide Occupants of Public 
Lands. 


Several statutes have been enacted for the express pur- 
pose of providing relief for certain classes of good faith 
occupants of public lands who are unable to perfect their 
claims or protect their investments under the established 
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public land disposal statutes. The principal remedial stat- 
ute is the Color of Title Act. 


ie (Coloncds 2fitlke Act. 


No term of Occupancy or use of land, regardless of the 
good faith claim of the occupant under color of title, can 
at common law result in ownership by adverse possession against 
the United States. 2/ Though at law an adverse possessor 
was without remedy by which to acquire lawful right to the 
land he believed was his, the substantial equities that num- 
erous adverse possessors had built up over their term of pos- 
session and use of the land found a sympathetic ear with 
many Congressmen, with the result that numerous private bills 
had, from time to time, been introduced to permit such ad- 
verse possessors to reduce their claim to legal title. 


In 1928, Secretary of the Interior Work called attention 
to both the equities of the adverse possessor and the burden 
On Congress resulting from the need to give attention to nun- 
erous special acts for individual relief in a letter to the 
Senate. 3/ The need for general remedial legislation in 
this area was not in doubt and this, together with the burden 
On Congress of private bills for relief, gave the proposed 
measure an easy course through both Houses and an uneventful 
legislative history. 


The Act, as amended on July 28, 1953, provided for broader 
discretionary powers in the Secretary than under the Act as 
originally passed in 1928, the amendment requiring the Sec- 
retary of Interior to issue patents to persons holding land 
under color-of-title in good faith and in adverse possession 
for more than 20 years who have cultivated the land or made 
valuable improvements on PhS 4/ As there had been no policy 
prior to 1901, of mineral classification of public lands, it 
was thought that those whose claims pre-dated 1901 would be 
deserving of a grant including a mineral interest and the 
amendment so provided. 


Because of the change from discretionary to mandatory is- 
suance Of patent in certain specified cases (as established 
by the 1964 amendment), there was concern for the possibility 
of fraudulent claims. 5/ In practice, however, the Secre- 
tary is sufficiently empowered to guard against fraudulent 
claims even in the instance of a mandatory issuance patent. 


This protec .icn is suggested by a comparison of the dis- 


cretionary and mandatory provisions of the Color of Title 
Act. The discretionary provision reads: ''The Secretary of 
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the Interior (a) may, whenever it shall be shown to his 
satisfaction. . .'' whereas the mandatory provision of the 
statute reads; '". . . shall, in his discretion, whenever it 
shall be shown to his satisfaction. . .'' In both instances 
the showing must be to the Secretary's satisfaction. Once 
such showing is made, there is no meaningful distinction be- © 
tween the mandatory and the discretionary provisions. If | 
the Secretary is shown to his satisfaction that the right | 
exists, there are no instances in which he would exercise 


his discretionary power to refuse the patent. 




















The requirements for satisfying the mandatory grant 
provisions are: (1) holding in good faith; (2) in peaceful, 
adverse possession; (3) by the claimant, his ancestors or 
grantors; (4) under claim or color of title; (5) for more 
than 20 years; and (6) placing valuable improvements on the 
land or reducing part of the land to cultivation. The re- 
quirements under the discretionary section are: (1) holding 
in good faith; (2) in peaceful adverse possession; (3) by | 
a claimant, his ancestors or grantors; (4) under claim or | 
color of title; (5) commencing not later than January 1, 
1901, to the date of application; and (6) payment of taxes 
levied on the land by state and local governmental units. 











The concern of the Act for the equities which a party 
has built up in the land is manifest by the distinctions be- 
tween the mandatory and the discretionary sections. It 
should be noted that in order for a claimant who has not | 
erected improvements or cultivated land to qualify, his lineage 
of possession must stretch back several times longer than the | 
possessor who has been active in his utilization of his land. — 
Further, the inactive or non-utilizing possessor must show 
payment of taxes to the local governmental authorities to 
substantiate his claim. The Secretary is limited to the is- | 
Suance of patent for 160 acres, and payment must be made for 
such land at a minimum of $1.25 per acre. Subject to 43 USC 
§1068b, a reservation of all mineral rights in favor of the | 
United States and the right of the United States or its gran- 
tees to enter upon the lands for prospecting and mining pur- 
poses are provided. 





The Act does not permit the secretary of the Interior 
to serve as an arbitrator between conflicting claimants to | 
the same tracts. It specifically provides that before a claim-. 
ant can be granted a patent under the Color of Title Act, | 


any claim conflicting with the applicant must be adjudicated 
in favor of the applicant. 

43 USC §L068a provides for the appraisal of lands upon 
which application is made to determine the purchase price to 
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mre naid. The Act directs the Secretary in his appraisal to 

zive full effect to the equities of an applicant and the ap- 
praisal to sive full effect to the equities of an applicant 

and the appraisal cannot include any improvements which the 

applicant has developed on the land. 


As discussed supra, all grants under the Act except as 
provided by 43 USC 81068b are made with mineral reservation 
in favor of the United States. Under Section 1068b a claim- 
ant making application pursuant to discretionary provisions 
of the Act can obtain mineral rights in the land unless the 
lands are within a mineral withdrawal or subject to a mineral 
lease, Where the lands are acquired without reservation of 
mineral rights in favor of the United States, the value of 
the mineral pienks is to be reflected in the purchase price 
for the land, © / 


Pursuant to his authority under the Color of Title Act, 
the Secretary has formulated certain regulations applicable 
to the exercising of rights under the Act. _7/ ‘These recu- 
lations contain the following provisions: §82214,1-3 requires 
that a description of the land be filed with the anplication 
and that, if the lands have not yet been surveyed, final 
action on an application cannot be taken until the plat of 
Survey has been officially filed. The applicant must pre- 
sent a verified statement of all record and nonrecor’ con- 
veyances upon which his claim is based and all record con- 
veyances must be certified by some county official. Further, 
all payments of taxes relied upon to establish the claim must 
be certified. Under 82214.1-6 the applicant must publish 
notice of his application to advise possible adverse clain- 
ants to the same tract that application for patent is beinz 
made. Further, the applicant must file a statement of the 
publisher together with a copy of the notice published cer- 
tifying such publication. 


The Act applies only to "public lands." This term does 
not include all lands owned by the United States, but is 
limited to land which has not been withdrawn for a particu- 
lar purpose. Thus, where land had been withdrawn pursuant to 
Statute authorizing the grant of land in aid of construction 
of a railroad, such land would not be "public land” as the 
term is used in the Color of Title Act. 8 / Similarly, 
lands which have accreted to lands which are not subject to 
entry are also not public lands within the meaning of the 
Color of Title"Act, (977 


There is a substantial interplay between the various 


provisions of the Act relating to the type of claim of pos- 
session which an applicant must have made in order to qualify 
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for relief. Good faith possession under color of title 1s 
perhaps the concept which has received the most scrutiny in 
Interior Department decisionsgp/It has been held that good 
faith possession under color of title is not present where 
the applicant learns during his period of adverse possession 
that he does not have title to the land.11_/ This standard 
seems, at best, to be quite subjective, for it seeks to re- 
strict rood faith occupancy under color of title to those who 
have no awareness of any adverse claim. Clearly, it is often 
the case that one is possessing in good faith under color of 
title but is nonetheless aware of an adverse or conflicting 
claim, The standard might well be directed at the initiation 
of possession and whether such original occupancy was in good 
faith and under color of title, rather than being applicable 
to the full course of the adverse possession. Heference 
Should be made to Alternative Five, infra, for a possible 
solution to this problem. 


Good faith at the moment of acquisition of the land was 
the subject of the Department's attention in Purvis C, Vickers, 
et al, 12/ There the applicant had purchased the land with 
knowledge that he did not have title and that title was in 
tre United States. Under such circumstances, the Department 
held that the element of good faith was lackins and that the 
application must be rejected .13/ 


Good faith cannot be bousht. An applicant who purchases 
from a former occupant who may have qualified under the Act 
and which former occupant, in fact, adversely possessed the 
land under color of title in good faith for more than 20 years 
does not himself qualify when the purchase was made with 
knowledze that the United States was the owner of the land. 14/ 
The requirement of zood faith entails taking prompt action on 
the part of an applicant to protect any rimhts upon which he 
bases his claim, Where a prior departmental action put an 
applicant on notice that title was in the United States and 
the applicant failed to take action, such as appeal with re- 
spect to prior departmental action, such applicant cannot 
avail himself of the Color of Title Act. 14 


The zood faith required under the Act relates to the 
assertion of .ai-claim under .’color of title.” Colorsof, tite 
had been held to mean a claim under an instrument of writins. 14/ 
In Myrtle’ A, Freer, the; color, of title: of applicant's. pre- 
decessor was held defective because of the absence of any 
instrument upon which the predecessor could base a claim, 

Thus, despite the fact that the predecessor had a scood faith 
occupancy of 27 years, Since it was not properly under color 
of title, taking on the basis of the predecessor's interest 
could not qualify the applicant under the Ac‘*.17/ 
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The period of possession required under sub-section (a) 
(mandatory applications) is ''more than 20 years.'' This 20-year 
requirement has been strictly applied. 18/ In Prentess E. 
Furlow, 19/ the Department upheld the Bureau of Land Manage- 
ment denial of an application on the grounds that where, as 
of the date that the applicant learned that his title was 
defective, his possession together with that of his prede- 
cessor did not total 20 years, the requirement of the Act 
was not met. As suggested earlier, the notion of disquali- 
fication from good faith, color of title adverse possession 
because of knowledge of a defect in title is often unrealis- 
tically strict. 


An application under subsection (a) must meet the re- 
quirement of possession. The standard for determining pos- 
session is the erection of improvements and the cultivation 
of the land. Thus, the use of land for grazing purposes is 
not sufficient. 20/ The erection of impmvements or cultiva- 
tion required by the Act is not satisfied if the improvement 
application is made. The improvement or cultivation must, in 
fact, be on the land applied for, but it is not necessary for 
the improvements or the cultivation to be on every part of 
the claimed land. 21/ The improvements must be in existence 
at the time the application is filed. Improvements erected 
prior to the filing of the application, but which have been 
destroyed prior to the filing of the application, as well as 
improvements erected after the filing of the application, do 
not satisfy the requirement of the statute. 22/ 


The application of these ''requirements'' provisions of 
the Act has received the most scrutiny in Interior Depart- 
ment decisions. In fact, most applications either rise or 
fall in terms of those requirements. There have, however, 
been several decisions dealing with other aspects of the stat- 
ute. 


In Angela Tuita Martin v. Elizabeth Lord, et al, 23/ tle 
failure to have concluded adjudication of conflicting claims 


to the tract of land upon which application was made was held 
to defeat the application under the Act. 


One of the prime motivations giving rise to the enact- 
ment of the Color of Title Act was to afford protection of 
bona fide occupants of land for the equities they had built 
up in the land by virtue of erecting improvements or bring- 
ing the land under cultivation. Thus, evaluation of the land 
for purposes of arriving at a purchase price under the Act _ 
does not include the value of improvements which the claim- 
ants or his predcc. ssors had erected thereon. 24/ In one 
instance where an application was denied the Department ex- 
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ercised its discretion to protect the equities of the appli- 
cant in the land by permitting the removal, within a reason- 
able time, of those improvements which could be removed with- 
out substantial damage to the land. 25/ 


The current status of the law is that the denial of an 
application by the Department forecloses the applicant's : 
claim since it has been held that the statute delegates dis- 
cretion to the Department and that a denial of patent is not 
subject to judicial review. 26/ 





A review of Interior Department decisions arising under 
the Color of Title Act creates the impression that the burden 
of an applicant either under subsection (a) or subsection (b) 
is substantial. 


As it has been applied, the general adverse possession 
requirements set forth under the Act are more stringent than 
those which are in effect at common law. This is particularly 
true regarding the requirement that color of title can only 
be met if the claimant, in effect, has no knowledge of any 
conflicting claim. 


The competing interests are protection of equities based 
upon substantial investments of time and means, and recogni- 
tion of the vast scope of the public lands and the diffi- 
culties inherent in periodic inventory and husbanding. 

Since the Color of Title Act represents an exception to the 
traditional common law principles protecting the sovereign 
against adverse possessors, its limited application to those 
without knowledge of conflicting claims would seem to be 
sound. 


ae Mining Claim Occupancy AC, 


a. Provisions of the Act. 


The background of the Mining Claims Occupancy Act 27/ 
can be described as the identification of a recurrent prob- 
lem confronting persons who, in good faith, have attempted 
to locate mining claims, and who have developed valuable 
improvements on those claims in the location process. A 
typical instance of the problem might involve a mining claim- 
ant prospecting upon federal land for a decade or more, 
building a residential building for his own Occupancy upon 
such land, and essentially becoming a relatively permanent 
Occupant on the land. Then, after much work and long-term 
Occupancy of the land, the mining claimant finds that the land 
cannot be brought to patent for failure of a valuable mineral 
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discovery or other mining claim requirement. The Act is di- 
rected at the hardships which result from such circumstances. 


There are several different situations in which mining 
claimants find that the land cannot be brought to patent. 
Most frequently the claim is not of sufficient value to sup- 
port economic operation and thus is not patentable. Less 
frequently, the attempted location is made upon lands which 
have been withdrawn and which, for that reason, cannot be 
patented. 28/ The Act grants relief to persons who in good 
faith go upon the land and improve it in pursuit of valuable 
minerals. This purpose is to be accomplished within the 
framework of granting relief to good-faith claimants but at 
the same time affording full protection to the public in- 
terest. 29/ 


The Act does not intend to grant public land to a claim- 
ant sufficient for him to make any commercial use of the 
land. 30/ The entire framework of the Act concerns itself 
with granting relief to good-faith mining claimants. Then 
in determining whether or not the provisions of the Act are 
applicable to any claimant, the Act intends that there be 
substantial proof that there was an effort made to conduct a 
mining operation under the mining laws. 31/ 


The principal equity which a mining claimant may have 
acquired and to which the Act is addressed, is the erection 
of a residential dwelling upon the tract in question, 32/ and 
the Act in its final form requires the claim to be "a‘' prin- 
cipal place of residence for an applicant. 33/ 


Protection is afforded to the public interest by re- 
quiring the claimant to make payment for the acreage for 
which his claim is made. The protection afforded to the 
claimant is substantial, however. He is permitted to acquire 
the land at no greater than fair market value and to make 
payment for it in installments. 34/ 


The Act which emerged after Senate and House bills were 
compromised by a conference committee is true to the under- 
lying purposes, reservations, and concerns which were voiced 
in its legislative history. That Act in summary provides 
as follows: 


Section 701: Authorizes the Secretary of the 
Interior to convey an interest of up to fee simple in 
not more than five acres of land; 


Section 702: A qualified applicant must be a 
residential occupant-owner of an unpatented mining claim 
upon which he has erected a principal place of residence 
and exercise possession for not less than seven years 
prioestomiuiy 9235,,..19625 


Sone 


Section 703: The Secretary of the Interior's 
authority over lands withdrawn by another federal azency 
or state or local zovernment subdivision is limited to 
acting only with the consent of the head of such govern- 
mental unit; 


Section 704: Provides for conveyance of an inter- 
est in lands in lieu of lands upon which claim is made, 
if consent pursuant to 8703 cannot be obtained by the 
Secretary; 


Section 705: The Secretary determines the fair 
market price at which lands claimed under the Act will 
be conveyed. The price is a minimum of $5.00 per acre, 
but not to exceed fair market value of the land exclu- 
Sive of the value of improvements. The Secretary is 
ztiven discretion in determining the price and may con- 
Sider the equities of the applicant. The Secretary may 
allow payment to be made in installments; 


Section 706: A conveyance under the Act does not 
forgive any prior unlawful trespasses by the claimant; 


Section 707: All conveyances under the Act are 
subject to a reservation in favor of the United States 
of all mineral interests in the land conveyed; 


Section 708: The rights of an applicant under the 
Act are not assignable but may pass to qualified heirs 
by devise or descent; 


Section 709: Provides authority for the Secretary 
or other member of the administering department to make 
disposition of payments and fees, 


Virtually all the cases decided by the Interior Depart- 
ment arising under the Act concern Section 702 and are partic- 
ularly directed at the defining of certain terms used in that 
section such as "residential occupant-owner," "valuable im- 
provements," and “a principal place of residence.” The De- 
partment's attempts to define these terms often overlap, with 
the resulting definitions of one phrase having a bearins on 
the definitions of another of these terms. Thus, the ques- 
tion of what constitutes "a principal place of residence" 
often entails defining what constitutes "valuable improve- 
ments." 


It is clear that in order for an applicant to qualify, the 


valuable improvements erected on the land must be a habitable 
dwelling place which constitutes for the applicant a principal 
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clace of residence. The improvements will be evaluated, and 
tne Ac’. is not satisfied, for example, by a one-room Canin 
whicn lacks plumbing and electricity. 35/ Permanent struc- 
tures which are not habitable as dwelling places do not 
qualify, nor do habitable dwelling places Which are, not per= 
manent such as a house trailer or other mobile property not 
permanently affixed to the land. 3Y 


Perhavs the most controversial phrase in the Act has 
been “a principal place of residence.” As the legislative 
nistorv has indicated, the use of the indefinite article was 
deliberate and designed to permit the applicant who is unable 
to occupy solely the residential dwellinez on the claimed 
land, because of climatic or topographical conditions, to 
qualify for relief. Where there has only been occupancy Lor 
a portion of each of the years the claimant has inhabited 
the claimed site, inquiry will be made to determine if there 
4s evidence that the weather or toposraphy of the site makes 
it impossible for it to be used as a residence durin: the 
remaining” portionrofrithe* year. 


The statute is desicsned to remedy the hardship of a 
good faith claimant who has vimtua bly ino,.othner place Lo. re— 
side and who would be deprived of his main rabitation without 
the remedial provisions of the Act.37/Thus, careful scrutiny 
is given to the seasonal occupant and often it is determined 
that the occupant has been utilizing the land as a vacation 
Site or for other recreational activities. 38 /..-in interpreta- 
tion, the question of what constitutes a principal place of 
residence has been answered in terms of whether denial of 
the application will deprive the applicant of a home. Soy) 


One of the provisions of Section 702 Beiora Saad ua ltl 
cation on the requirement that the claim constitutes ‘a prin- 
cipal place of residence." The qualification is that the 
claimant or his predecessors must have been in possession of 
the claim for not less than seven years prior to 5 CRA Pa 
1962. In several instances the question has been presented 
whether that qualification is satisfied by a less than con- 
tinuous occupancy. One decision, Henry T. and Leoda M. Smit! .40/ 
answers the question in the negative holding that the require- 
ment is not satisfied if there is a break in the period of 
occupancy. That decision also holds that, rezardless of ir- 
tent to utilize the claim as a principal place of residence 
in the future, continuous occupancy is required. This holc- 
ins should be contrasted with that of Ola N, MceCullock 
Sibley, 41/ where the claimant, after residence for approxi- 
mately 20 years on the site prior to the statutory date, moved 
for a time from the claim and rented its improvements to other 
parties for residential use. The Department held that where 
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it appears that a claimant's removal was for good reason and 
not voluntary, the Section 702 requirement is met. Bearins 
heavily on the decision was the fact that the applicant in- 
tended to resume her residential occupancy of the site as a 
principal place of residence. Close examination of the facts 
in Sibley and Smith removes some of the apparent inconsis- 
tency. 


In Smith, where the occupancy requirement was held not 
to be satisfied, the allesed occupancy consisted of visits 
to the claim for the purposes of repairinz a cabin for even- 
tual residential use. Further, in Smith, the claimants main- 
tained a residence elsewhere. The claimant's equities in 
Sibley were of a much hizsher order, as for approximately 20 
years prior to the statutory date she had utilized the land 
for residential purposes and was forced to vacate it tempor- 
arily for medical reasons, Applying the principles estab- 
lished in the two cases, the standard of occupancy does ‘not 
require that the claimant be there or have been there at 
every relevant moment in time. Similarly, mere presence does 
not necessarily constitute occupancy under the Act when ivres- 
ence 1s not for residential purposes and where a principal 
place of residence is maintained elsewhere and utilized as 
the home of the claimant in lieu of any available residence 
on the site. 42 // 





The decisions discussed above are addressed to the prin- 
cipal question of satisfaction of occupancy requirements and 
eventual relief under the Act. Each decision attempts to dis- 
cover whether a good-faith claimant can by application of the 
Act, obtain relief from an undue hardship. Departmental pro- 
ceedinss are only quasi-judicial in character and are in 
the nature of less formal administrative proceedings where 
facts are revealed through the presentation of evidence and 
through independent investigation conducted by the Depart- 
ment. For example, in Wicks, 43/ inquiry as to the extent 
of the claimant's occupancy was made pursuant to a field 
investigation consisting of an inquiry of the local post- 
master, letter carrier, bank, and district forest ranger. 

In addition, improvements on the site were examined, 44/ 


The Act is only applied prospectively, thats, ony vo 
applicants who are qualified as of July 23), 190s eh ane 
where minins claims were invalidated or relingul shedwpr ro 
to that date, the Act does not revive for. such? claimant’ tne 
new remedies provided under the Act to obtain acreaze occu- 
pied in zood faith as a principal place of residence. 45/ 
This position was reached on the basis of a review of the 
letislative history of the Act and through an application of 
the statutory construction principle that the statute does 
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rect act retrospectively unless the lezislative intent to 

that effect 1s clearly expressed. It is suggested that the 
purposes of the Act might, in most instances,be served !:; 2 
retrosnective application, where adequate administrative safe- 
“uards are provided to prevent fraudulent resurrection of 
Stale mining claims for purposes of obtaining valuable land, 


Oe Administration cof the Act, 


With regard to the Minins Claim Occupancy Act, tureau 
Of Land Management officials at the onerational level feel 
that the Act should be broadened or that all similar leris- 
lation should be recodified in such a way that ceneral resi- 
dential occupancy would be covered by. a single statute apvli- 
Salven vrosa!b OUDLICmLands,, lin tnis revard, 10 38 Ssugpested 
Piawetie Mining Claim Occupancy: Act ,“the Color of aiehe ven gia 
and the Public Land Sales Act of 1968 micht be consolidated 
into one -eneral residential occupancy statute. 


A very practical problem resarding applications under 
the Mining Claim Occupancy Act (and other similar le«islation) 
concerns the fact that lezal title from the United States 
cannot pass until the subject land is surveyed. Much occu- 
pational trespass is on unsurveyed land. And quite often the 
cost of survey exceeds the value of the land itself. Asa 
means of remedyins this problem and of filling zaps in exist- 
ing legislation, the Bureau of Land Management, as an admin- 
istrative-discretionary act, has taken the position that a 
document entitled "Equitable Title Document" mav be issued 
upon payment of fair market value for the ciaim, thus civin- 
the occupant some color-of-title pending completion of the 
survey or perhaps satisfaction of other statutory require- 
ments. It is recognized that a number of years mav pass be- 
fore a survey in that-area can be concluded. AS a practical 
and financial matter, it is much easier to conduct a survey 
of an occupied tract in conjunction with a much broader area 
survey and this is done by the Bureau of Land Manazement as 
often as possible. The saving is both to the sovernment and 
to the occupant applying for the tract since the occupant is 
required to pay survey costs as part of the total purchase 
price. The costs levied by the government for tracts applied 
for under the Mining Claim Occupancy Act include the fair 
market value, as determined by Bureau of Land Manazement an- 
praiser, plus the cost of survey. 


The Bureau of Land Manacement, as well as the Forest 
Service, has authority to issue short-term permits or longer 
term leases. However, most occupants of the residential type 
are not satisfied with this solution to the occupancy prohb- 
lem but much prefer, where possible, to obtain actual title 
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to the land. Further, the United States Forest Service has 
a much broader permit authority than the Bureau of Land Man- 
agement and it is suggested by the Bureau of Land Managemert 
officials that they be given the same type d broad permit 
authority as the Forest Service. 


The factors which the federal officials use in deter- 
mining whether or not a claim is being made in good faith in- 
clude (a) the period of the occupancy and the length of the 
occupancy; (b) the claim or color-of-title under which the 
application is made; (c) the type of structure or improvements 
which have been made on the land; (d) the location of the 
claim and its proximity to other public lands which are 
needed for public purposes. For example, if an occupancy is 
located along a lake shore or in a recreation area for which 
there is heavy demand, the chances of that occupancy being 
legalized are much less. As a policy matter, the Bureau of 
Land Management takes the position that it will legalize all 
claims where possible, 


Specific criticisms of the operation of the Mining Claim! 


Occupancy Act are directed towards its restrictiveness, 
Bureau of Land Management officials testify that it is ex- 
tremely difficult to determine what type of claim qualifies 
as a bona fide mining claim, Under the Act, the mining claim 
must be a recorded claim not validated prior to passage of 
the Act. Second, the Act is much too restrictive generally 
for the purpose of discretionary administration. Federal 
officials believe that there should be much broader adminis- 
trative discretion in determining what claims should be vali- 
dated or invalidated. Third, another difficulty under the 
Act is to determine what constitutes a "principal place of 
residence.'' A Bureau of Land Management decision has held 
that such principal place of residence need not be the 

sole place of residence. Fourth, it is believed that the 
seven-year residency requirement is too strict and inflex- 
ible, particularly with regard to those who have occupied 
lands for almost the required period of time. Fifth, it is 
felt that the absolute cut-off date for occupancy, October 
23, 1962, is unrealistic and overly rigid. Many claimants 
cannot meet this absolute requirement and, at the same time, 
satisfy all other conditions of the Act. Finally, it is 
worth noting that the Bureau of Land Management, in cases 
where a good-faith claim is being made, will seek to validate 
such claim under the Small Tract Act if one or more of the 
absolute requirements of the Mining Claim Occupancy Act are 
not met, 
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3. Public Land Sales Act of 1968. 


Over the years since substantial establishment of occu- 
pancy patterns in the western states, a particular kind of 
unauthorized use of public lands has given rise to much spe- 
cial relief legislation, This use involves occupancy (usually 
for a long period of time) of small tracts of public lands 
adjoining private holdings. In some cases the occupancy re- 
sulted from the fact that cultivation could naturally be ex- 
tended to the small parcels due to their proximity to private 
lands or because such tracts were suitable for occupancy. In 
the absence of some obvious barrier or obstacle or the asser- 
tion of a right on behalf of the United States by a federal 
employee, the claimant merely occupied or used the small tract 
and reduced it to possession in connection with his private 
holdings. However, in many cases the use resulted from obscure 
property boundaries or the difficulty of finding the exact 
location of section corners, 


In cases where the occupancy was eventually discovered 
by federal agents and steps were taken to terminate the use, 
many of the claimants to such small tracts sought relief from 
Congress in the form of a private bill for disposal of the 
land. Following the pattern of the Color of Title Act and 
the Mining Claim Occupancy Act, Congress eventually concluded 
that well-defined legislation, providing some administrative 
discretion could resolve these occupancy problems in a more 
expeditious manner. Therefore, in the second session of the 
90th Congress a bill was passed, and signed by the President 
on September 26, 1968, which would resolve the problems cre- 
ated by these unauthorized occupancies. 46/ 


This public land sales act authorizes the Secretary of 
the Interior, on his own motion or on application of an owner 
of contiguous land, to sell at public auction any tract of 
public domain, not exceeding 120 acres, that has been or 
is now subject to unintentional trespass and that is not 
needed for any other public purpose. A specific finding must 
be made by the Secretary that the trespass was unintentional 
and that the land is not needed for public purposes. Further, 
the tract must contain some land which has been or can be put 
to cultivation but which is insufficient, due to climatic, 
topographic, ecologic, soil or other factors, to justify a 
classification for disposal under the Homestead or Desert 
Land Laws. 47/ Although the Act does not so specify, the 
legislative history makes it clear that the terms of the Act 
are designed toinclude only those lands whose character and 
location preclude caie under the Public Land Sale Act (RS 
2455), since usually they are neither isolated nor rough and 
mountainous, or under the Public Land Sale Act of 1964 (78 
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_tat, 986) desisned to permit disposition of avricultural 
land, which does not include lands chiefly valuable for sraz- 
inz or raisins forase. 48/ 


lracts sold under the 1968 Act are to be sold to the 
hivhest bidder except that, for a period of 30 days from the 
day the hish bid is received, any owner of contisuous lands 
shall have a preference rizht to buy the tract at the high- 
est bid price. If this preference rirsht is asserted by two 
or more conticuous owners, the Secretary is autncrized to 
divide the land amons the applicants as he deems equitable, 49 


Tracts are to be sold for not less than the appraised 
fair market value, except that any person exercising the pref- 
erence risht under Section 2 of the Act is not required to 
pay for any values he or his predecessors in interest have 
added to the land throurh improvements. ‘The Act, however, 
specifically provides that it is not intended to relieve anv 
rerson from liability to the United States for unauthorized 
use of the land prior to conveyance of title by the United 
States, 50/ Presumably if a preference richt is exercised 
by a contiguous owner who has occupied the tract in trespass, 
even unintentionally, the Secretary may require payment of 
back rent for such unauthorized occupancy or use. The Act 
specifically provides that no person may acquire more than 
120 acres of land under its provisions. Sl By its own terms, 
the operation of the Act will expire three years from the 
date of its passaze, but applications made vrior to that ter- 
mination date mav be processed and sales consummated after 
tnat date. 52/ 3 


The House keport urzing passage of this Act clearly 
stated that: 


"Authority under this proposal is limited to 
clearing up present or existins situations of uninten- 
tional trespass. It is not this committee's intention 
that this proposal confer new or additional authority 
upon the Secretary of the Interior to sell small tracts 
of public land that misht contain some land suitable for 
cultivation ‘but which are insufficient' because of 
other reasons to warrant classification for disposal 
under other laws," 53/ 


The Committee teport further states that any additional 
authority of this sort should not be created pendin= recom- 
mendations of the Public Land Law keview Commission. How- 
ever, in the interim, the Committee felt that enactment of 
this lecislation would permit better land manavement prac- 
tices on the part of the rovernment and would permit the 
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orivate land owners to block up and round out present land 
patterns by adding small tracts of public land which were not 
needed for other public purposes. 54/ 


It should specifically be noted that the Secretary is 
authorized to sell small tracts of land subject to uninten- 
tional trespass on his own motion without awaitin- an annli- 
cation from a contisuous land owner or from some other narty. 
Under this procedure, the Secretary of the Interior, through 
the device of a public auction, can require the unintentional 
trespasser, if he is a contiguous land owner, either to 
terminate his trespass or meet the highest bid submitted by 
another party. If the trespasser is not a contizuvous land 
Owner, he must then submit the highest bid or leave the tract 
which he has occupied in trespass. 


In this respect the Act is internally inconsistent. Its 
passage was prompted by the large number of unintentional 
trespasses by contizuous land owners, usually resulting from 
ill-defined boundary lines. However, by submittinz the tracts 
to sale by public auction, the Secretary in effect converts 
the accident of unintentional trespass into a reason for dis- 
posal of public land with no guarantee that the unauthorized 
occupant will receive those lands. If the actual intent of 
the Act was to dispose of lands to unintentional trespassers, 
then such trespassers should be permitted to purchase the 
occupied tract at the appraised fair market value without 
resort to the device of public auction where they may not te 
able to meet the bid of the highest bidder. 


FE, Legal Obstacles to Assertion of Claims by a bona Fide 
Occupant of Public Land. 


While categorized under numerous legal theories, the 
lezal obstacle preventing bona fide occupants or claimants 
to public lands from successfully asserting a claim to such 
land lies in the distinction between the relationshin of a 
sovereizn to its property and the relation of private land- 
owners to their property. The sovereign, absent an affirma- 
tive act whereby it willfully transfers its rishts in prov- 
erty, cannot have its property rights impaired. 


This legal circumstance acts as an obstacle to the bora 
fide claimant's assertion of a claim to public land in several 
different ways. Primarily, the claimant is unable to reduce 
a de facto situation of occupancy or use to a de jure rizht 
to conduct such activities, by virtue of the sovereign im- 
munity of the United States. In the absence of conzressional 
assent, the United States cannot be sued. The line of cases 


so holding goes back to McCullough v. Maryland. 55/ 
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It has also been clearly established that sovereign 
immunity iS a bar to suits against the vroperty of the United 
States, there being no distinction between a suit arainst the 
sovereien and a suit against the sovereign's property. 56 


Another corollary to the principles of sovereign immu- 
nity 1s that the United States cannot be made a party to lit- 
ization absent statutory authority for such joinder. This 
princinle was most recently affirmed in Dugan v. Hank, 5YV 


and City of Fresno v. California. 59/ 


The preponderance of cases where a claimant to public 
lands has his claim defeated fit into one or another of the 
three types of sovereign immunity cases described above. In 
such cases issues of substance between the claimant and the 
United States are not adjudicated, the defense of sovereisn 
immunity being conclusive. Thus, there are relatively few 
cases dealing with the question of whether a private party 
can obtain title to the property of the United States by ad- 
verse possession. 


The cases that have dealt with this issue, and with the 
related issues of abandonment, laches, estoppel and statute 
of limitations, unequivocally hold that these equitable prin- 
ciples do not apply to the sovereign. 


The principle that a private party cannot obtain title 
to land belonging to the United States by adverse possession 
is treated as axiomatic, with the gases rarely siving any 
reason underlying the principle. 59/ A very brief statement 
of the reason behind the inapplicability of the adverse pos- 
session doctrine as against United States land was given in 
U, 3S. v. Taylor: _60/ Inactivity or neglect on the part of 
~overnment officers is insufficient to cause the government 
to lose its property. Government property is held in trust 
for the benefit of its citizens. 


Similarly, it has repeatedly been held that the United 
States cannot abandon its property, and all disposition of 
United States property must be pursuant to congressional 
authorization. 6]/ 


The nezlect of public officers of the United States 

from assertinz the rights of the United States does not rive 

rise to an estopvel or laches barring the United States from 

the assertion of its rights. This principle is set forth in 

the leading case of Utah Power and Light Co. v. United States.62/ 
While the rule is not stated in absolute terms in Utah Power 

and Lizht, and the possibility of exceptions to the rule are 
alluded to, no such exceptions have been found. The justifi- 
cation for estoppel or laches not lying arainst the United 
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ytates 1s expressed by the Court as follows: A suit by the 
United otates to enforce and maintain its policy resnectin> 
lands which it holds in trust for all the people stands upon 
a 7ifferent plane in this and some other respects from the 
ordinary nrivate suit to rezain the title to real property 
or to remove a cloud from it (citation omitted). 


The underlying theory behind all of the doctrines creat- 
ing the disability of a claimant to assert rizhts azainst the 
land of the United States is derived from the Ssovereirnty of 
the United States. Only by the act of the sovereizn through 
the Congress of the United States, can the sovereirn's prop- 
erty be acquired. 64/ 
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SECTION II 


The second sectionof the study contains two narrative 
discussions concerned with areas of substantial trespass 
or disputed occupancy. The first involves the complex and 
controversial problems arising from widespread occupancy 
of lands along the Lower Colorado River. As used in this 
study, the Lower Colorado River includes that portion of the 
river between Davis Dam and the International Boundary. Two 
case studies, representative of some of the problems and 
their attempted resolution, are presented at the conclusion 
of this chapter. 


The second chapter in this part deals with equally 
complex land ownership and occupancy problems along the 
Snake River in Idaho which have resulted largely from dis- 
puted government surveys. The discussion of the Snake River 
land management difficulties also contains a case study sel- 
ected as representative of the principle problems involved. 


The treatment of Lower Colorado River and Snake River 
occupancy issues is, in some respects, the heart of the 
study. These narratives present, in concrete form, the 
kinds of tangled legal, political, and economic controver- 
sies which can arise from large-scale, often long-term, oc- 
cupancy of public lands or lands claimed by the federal gov- 
ernment, Although trespass can include a variety of unauth- 
orized uses of public lands, as indicated in other portions 
of the study, this part discusses the most difficult kind of 
trespass--that which involves occupancy, often amounting to 
tenure, and investment. It illustrates problems which anal- 
ysis of the law, as in Part I, or presentation of data, as 
in Sectim III, cannot clearly reveal. 
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CHAPTER I 


LOWER COLORADO RIVER LAND OCCUPANCY 


A. Introduction, 


Presently existins land occupancy problems along the 
Lower Colorado lktiver can only be properly understood in their 
historical context. The Lower Colorado Kiver (a term ised 
in this study to desiaznate that portion of the river between 
“avis Lam and the Mexican boundary) has been une of the last 
major water ways in this country to develop its own identi- 
fiable economy, due largely to the extreme aridity of the 
area and the absence of established urban centers. . The first 
substantial settlement alons the Lower Colorado ‘iver toox« 
place in the 1870's when Thomas H. Blythe obtained 40,006 
acres of land from the State of California under the Swamo 
and Overflowed Land Act and proceeded over subsequent yea: 
.o develop this land for agricultural purpesesia Oniviigy 17, 
1877, Blythe made the first California filinz on Colorado 
:.iver water for his holdings, which later became the Falo 
Verde Irrigation District and which was to receive the first 
priority of California's allocation of Colorado Kiver water 
for 104,500 acres of land. l1/ Subsequently, other attempts 
were made to develop land in the river valley, but a combirz- 
tion of hizh costs, floods, and unfavorable weather combined 
to frustrate these successive irrication projects. 


In 1902, shortly after the vassage of the Keclamation 
Act, the Secretary of the Interior issued first form with- 
drawal orders prohibiting entry on those public lands alonr 
the Lower Colorado River which were needed for construction 
of reclamation works.2/ These orders, which extended to 


hichlands lying approximately four to six miles along the rive” 


were designed to set aside lands for construction and main- 
tenance purposes, and zsenerally operated to withdraw these 
lands from all forms of surface entry and to suspend the 
operation of the minins laws as to these lands. Little 
permanent occupancy or substantial arericultural investment 
could be made along the immediate flood plain due to the 
erratic nature of the river during flood times and the gen- 
eral instability of the river and the soils which composed 
its banks which led the stream, even in non-flood periods, 
to occupy unpredictable channels and courses, 


During the period from 1910 to 1950, the construc- 
tion of a number of dams along the Lower Cola@ado River and 
the performance of channelization work resulted in substan- 
tial stabilization of the stream. Between 1905 and 1909, 


269 = 














Laguna Dam, north of Yuma, Arizona, was constructed. In 1935 
the work was completed on Hoover Dam, a major installation 
farther to the north. The beginning of construction of Parker 
Dam, north of the Colorado River Indian Reservation, in 1934, 
marked the initial period of substantial trespass along the 
Lower Colorado River. Parker Dam was closed in 1938. Con- 
struction was begun on Davis Dam, which lies between Parker 
Dam and Hoover Dam, in 1941, but the intervention of World 
War II delayed its completion. It was not closed until 1950. 
The net result of the construction of these reclamation pro- 
jects was substantially to stabilize the course of the stream 
and thus to permit agricultural and residential occupancy of 
the flood plain along the Lower Colorado River. By 1950 the 
towns of Yuma, Arizona, and Blythe and Needles, California 
were incorporated with a combined population of 21,000 people. 


1. History of Occupancy Problems, 


During the period of construction of the Metropolitan 
Water District Aqueduct and Parker Dam, a large number of the 
workers employed by contractors on these projects Located 
temporary homes along the river for themselves and their 
families, 3 / These homes, many of which became permanent 
dwellings, were, in almost all cases, located on federal land 
below Parker Dam, As work progressed from project to project 
up and down the river--including the building of the Parker 
Dam Power Plant, the construction of Headgate Route Dam, 
dredging of the river channel at various locations, and other 
projects--additional residential occupancies were created which 
in turn led to the development of recreation and camping areas 
along the river and. eventually to the present construction and 
use of home sites, resort areas, and fishermen's lodges. 


Additional factors played a role in the increasing en- 
croachments upon public land along the Lower Colorado River 
during this same period. With the advent of air condition- 
ing, the escalating pressures for recreation areas for the 
residents of urban areas in Southern Califomia and Central 
Arizona, as well as high support prices for crops and commod- 
ities, the demand for use of the unoccupied federal land 
along the river increased substantially. Establishment of 
occupancies materially increased and in many cases became 
year-around. More importantly, however, during the periad 
before and after World War II, large amounts of withdrawn 
public land were reduced to agricultural occupancy and use 
without authorization by the United States. In September, 1953, 
the Coloradw River-Great Basin Field Committee, a regional com- 
mittee composed or representatives of the various bureaus 
and offices of the Department of the Interior, issued a re- 
port entitled ''Land Use and Administration of the Lower 


ate 


Colorado River Valley." 4/ This report, in commenting upon ~ 
the general trespass problem along the river, made the follow- 
ing specific observations: 





"In recent years high prices of agricultural pro- 
ducts, especially cotton, have resulted in thousands of 
acres of land being pre-empted and cleared, leveled, 
and put into crop production. In some instances 
persons owning land adjacent to federal land have ex- 
tended their cleared and cropped areas to include the 
federally-owned land. In some cases the pre-empted land 
is minor in acreage, but in others it amounts to much 
more than the land, actually owned. Much land appar- 
ently accreted and owned by the Federal Government is 
also being farmed illegally. Recent observations by 
the Bureau of Reclamation disclosed that over 11,000 
acres of these lands are being farmed, most of which 
are farmed in Cibola Valley, the Yuma area,and in the 
vicinity of Palo Verde Irrigation District. In num- 
erous instances trespassers have fenced the land clear 
to the river bank, thereby preventing access to the 
PLVEr. seo 

















A 1955 Bureau of Reclamation study reported that recon- 
naissance land classification of river bottom land along the 
Lower Colorado River disclosed that there were about 15,000 
acres of land in 1953 being irrigated for which no water con- 
tract had been executed by the Secretary of the Interior. 6/ 
This same study indicated that in 1955, slightly less than 
10,000 acres of reclamation land had been irrigated for which 
no land lease from the government had been granted. A state- 
ment issued from the Office of the Secretary, United States 
Department of the Interior, on June 7, 1957, indicated that 
approximately 200 residential trespassers and some 15 commer- 
cial trespassers were occupying the ll-mile strip between 
Parker Dam and the Colorado River Indian Reservation. 7/ 
This statement indicated that the number of trespassers was 
"increasing constantly" and that the commercial trespassers 
included several large trailer parks, fishing camps, and 
lodges. 


The degree of sophistication and organization of the 
Occupants of federal lands is indicated by the fact that the 
unauthorized occupants on the California side of the river 
in this area organized as the Parker Dam Recreation Associa- 
tion and established a county recreation district under 
California law. In addition, since many of the desirable 
land acreages were on both sides of the river, one group of 
unauthorized occupants constructed a bridge across the Colo- 
rado River. The developers of the Cibola Valley at a very 
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early state built a power-driven ferry across the river which 
was subsequently replaced by a larger unit operated by river 
current. The Bureau of Reclamation also discovered that, since 
some of the larger operators of river bank farm lands had farms 
elsewhere in Arizona or California, a landing strip was con- 
structed in the Cibola Valley for convenience in transporta- 
tion. In a numberof instances, heavy equipment for clearings 
and leveling of public lands was brought in and used coopera- 
tively by land developers. By 1957, the Bureau of Reclama- 
tion revealed that 12,275 acres of its withdrawn and acquired 
land was under irrigation, and 12,845 acres, whose ownership 
was described as “uncertain” because of accretion and avule 
sion of the river, was also under irrigation in 1957.8/ 


A detailed inventory conducted by the Bureau in 196C ce- 
vealed in excess of 100 arricultural trespassers occupying 
federal land along the river without lease or permit. Tne 
size of the illegal occupancies by acres varied from 10, to 
in excess of 1,000 acres. The total acreage of federal land 
under agricultural development at that time was 14,344 acres. 
There were also approximately 275 known residential trespas- 
sers, each occupying a small area of river frontage, zener- 
ally one acre or less. This included commerciel -ccupants as 
well as permanent trailers, week-end cabins, or permanent 
residences. 9/ Federal officials found that, in the peak 
period of unauthorized occupancy in 1961, there were some 
1,200 unauthorized pcgupenrs on some 36,000 acres of recla- 
mation withdrawn land.1l0/ 


2. Types and Location of Disputed Occupancies. 


It is extremely important in considering land use prob- 
lems and unauthorized occupancy on the Lower Colorado HKiver 
to distinguish between the various kinds of trespass and to 
differentiate between those who claimed no title to the land 
and those who have made an effort to establish their title. 
It is necessary, first, to keep in mind the three major cate- 
zories of occupancy, namely, agricultural, residential and 
commercial (recreational). Second, it is equally important 
to separate the large number of "squatters" who individually 
occupy fairly small acreages, whether residential or agri- 
cultural, from certain large agricultural holdings which, in 
some cases, were based upon some claim of title, either 
from a predecessor transferee, some form of deed, accretion 
to patented land, or some type of color-of-title clain. 


Third, it is also necessary to identify seozraphically 
the principal areas of disputed land use. These 4{nclude: 
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a. The area between Davis Dam and Parker Dan, 
which originally included residential and agricultural 
trespass. 


b. The Parker strip, being an area approximately 
11 miles long between Parker Dam and the northern bound- 
ary of the Colorado Hiver Indian Keservation. This 
was the original area of trespass resulting from resi- 
dential occupancy by employees of contractors on the 
Parker Dam project. The principal type of occupancy 
in this area is residential with some agricultural 
development. 


ec. The area on the California, or west, bank of 
the river between the southern boundary of the Colorado 
River Indian Keservation and the Palo Verde Diversion 
Dam to the south. There are three trespass areas along 
the river between these voints. “ne being agricultural, 
ane being residential, and one being commercial. 


d. The Palo Verde Irrigation District area, ex- 
tendinz south from the town of Ehrenberg to the northern 
boundary of the Cibola National Wildlife Refuge in 
California. The principal types of occupancy in this 
area are both agricultural and residential, the 
agricultural components being within the Palo Verde 
Irrigation District itself and the residential areas 
being the Puritan Investment Company holdings, the 
Colorado Hiviera, and Harvey's Fishing Hole. 


e. The western or California side of the Cibola 
Nat! onal Wildlife Refuze includes scattered residential 
occupancies near Davis Lake and Three Fingers Lake, 


f. Between Imperial Dam on the rorth and Lacuna 
Dam on the south are a number of residential occupan- 
cies, which are now permitted, 


=. Between Laguna Dam on the north and Morelos 
Dam on the south are both residential and agricultural 
areas of unauthorized occupancy. 


he Between Morelos Dam on the north and the Mexi- 
can boundary on the south are scattered agricultural 
occupancies. 


In addition to these areas of challenzed occupancy or 


unauthorized use are intensive recreational occupancies for 
which 20-year permits have been granted between the southern 
boundary of the Imperial National Wildlife Refuge on the 
north and Imperial Dam on the south. There are approximately 
190 cabin site permits and 20-year leases for varying acre- 
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aces of land originally issued by the Bureau of Fish and 
Wildlife, Department of the Interior, and now administered 
by the Lower Colorado River Land Use Office. 


Some of those who occupied public land without a claim 
or color-of-title and who complied with the special use 
permit program established by the Department of the Interior 
and acknowledzed title to the land to be in the United States, 
did so with the expectation that federal lerislation, either 
lezitimatizing their claim or compensatins them for improve- 
ments on the land, would eventually be passed by Congress. 

On the other hand, many of those who held land under some 
claim of title, whether derived from a predecessor transferee 
or some deed or other form of conveyance, were under the con- 
viction that the disputed lands were accretions to patented 
land, refused to accept permits, and have been subjected to 
suits brought by the United States for ejectment and damages. 
Damages in such suits have been calculated to include the 
amount of the reasonable rental value of the lands during 

the period of occupancy plus the return of any sums or other 
crop subsidy prosrams of the Department of Azriculture. A 
detailed discussion both of the special use permit program 
and the trespass litication is presented below. 
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i, History of a Land Use Plan for the Lower Colorado River 


At various times and to varyinz degree, the United States 
“Overnment has attempted to resolve land occupancy disputes 
in the Lower Colorado kiver area in connection with a total . 
land use program for the federal lands adjacent to the river. 
St2ps taken by the sovernment to remove occunants of federal 
lands must be considered in connection with the policy of 
the Government for the entire Lower Colorado kiver. 


On May.29, 1947, S. A. McWilliams, Bureau of xeclamation 
construction enzineer, sent letters to claimants of approximately 
30 varcels of land in the vicinity of Parker Dam. This letter 
was in the form of a notice to the claimants calling to their 
attention the fact that they were occupying public withdrawn 
land which was not subject to entry. ‘The letter save the 
occuvants notice to vacate and to deliver possession of the 
laid to the United States within 90 davs after receipt of 
tr:t narice, Fotlowirns strone objection ty Congressman Harry 
©“hevnard to this ejectment proceeding, the Commissioner at 
the Bureau of keclamation issued an order to the ezional 
Lire-tor on July 22, 1947, directing him to ;rant extension 
of tire to these occupants until the Phoenix Field Committee 
of the Devartment of the Interior could studv the entire occu- 
vaaicy vroblems and make recommendations to the i:epartment. 

The Phoenix Field Committee's study led eventually to the 
Colorado ::iver--creat Basin Field Committee keport issued in 
September, 1953, discussed above.11l/ 


Nothing more seems to have been done over the next few 
years to evict illeral occupants, with the exception of a 
suit filed by the United States against one Les C. Allen, a 
residential and commercial occupant below Parker Dar, This 
suit brouvht by the United States Department of Justice was 
dismissed without prejudice at the request of the Department 
of the Interior.12/ In 1952 and 1953, officials of the Colorado 
hiver Board of California made inquiry of Bureav of Heclamation 
officials concerning unauthorized use of water from the Lower 
Colorado ‘iver. This inquiry led the Kegional Director of the 
S5ureau of keclamation to survey unauthorized use of land and 
water below Davis Dam, This survey resulted in the 1955 report 
of the bureau of heclamation,13/ 


In summarizinz the host of occuvancy problems, the Colo- 
rado tiver-sreat Basin Field Committee, in its report entitled. 
“Land Use and Administration of the Lower Colorado kiver 
Valley," stated: "The trespass problem alonz the Lower Colo- 
rado Kiver is extremely complex and involves many Separate 
types of tresvass, including business and home sites, 
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trailer houses, fishing camps, and agricultural developments. "14/ 
The revort noted that the area below Parker Dam represented 
the most serious decree of residential trespass in the Lower 
Colorado kiver but that the problem was ravidly exvandine, 
principally in the form of trailer house parkins, in the area 
below imperial Dam and in the vicinity of Lacuna Dam. some 
100 separate trailer houses were noted in this area alone. 
The Committee also took note of the fact that a number of 
commercial fishins and huntins camos had been established on 
a somewhat permanent basis alon» both the Arizona and Cali- 
fornia banks of the river and that several of these camps 
“were built knowin that the occupant was in trespass." 157 


The Field Committee traced the evolution of the tres- 
pass problem.from the construction of Parker Jam where the 
use of federally-owned land was not discouraged since it 
supplied residential and commercial necessities for the con- 
struction workers and since "it was assumed such use would 
automatically terminate with completion of construction of 
the (Metropolitan Water District) aquedvct and Parker Dam."16/ 
Althouch since that period, some of the land had been trans- 
ferred or assigned by the original occupant, the Committee 
noted that most of the "Squatters" were fully aware of the 
tiie-al status of the occupancy. 1// 


The first recommendation contained in the Field Com- 
mittee's report (which represents the first official docu- 
ment on the subject) was that the Devartment of Interior 
make every effort to settle the status of land on which occu= 
pants were in trespass or were believed to be in trespass. 
Sistnificantly, the Committee raised the possibility of an 
{nterim or.<radual.solution to the. problem for the Tirst time 
by notine-that it was “conceivable that certain land users 
now in trespass had qualified for use vermits on land they 
now occupy or in nearby areas." 18/ 


The 1955 preliminary report by the Bureau of heclamation 
attributed the influx of unauthorized occupants to the com- 
bination of available undeveloped land, the availability of 
water for irrization, and the favorable farm vrice situation 
followinz 1950 when crop prices were hish in zeneral and 
cotton occupied a favorable spot on the market. 19/ Althoush 
there were many encumbrances to proper azxricultural develop- 
ment, the Bureau concluded that: “In spite of the hizh costs 
of preparins the land for development the farmers felt thev 
could recover their investment in a period of two or three 
years. An added advantage was not having to pay any realty 
taxes or water charcses.” 20/ Althouch efforts on the part 
of a number of azricultural occupvants to lease reclamation 

land were rejected, a large number of developers carried out 
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tneir projects revardless of those zovernment policies. pas Bee 
The Evuresau found that substantial amounts of water were be-" 
inz pumped by wells alons the river. Of the approximately 
135 water users obtaining water from wells or pumps in the 
river, the government survey of the area found that, "many 
of these occupants realize that they are using water without 
authorization and are trespassing on the land. They are re- 
luctant, however, to cease operations and lose their invest- 
ment and the potential of additional revenue." 22/ 


In-spite, at, che rT. knowledse of the illegality of their 
oceupane. ann tkeir awareness that their status was known to 
the government, «any of the developers continued to make 
plans to reduce their projects to a permanent status. The 
Bureau report concluded that this commercial boldness, dur- 
in~ the mid-1950's, may have come about because “the Federal 
Government has shown no outward siren of causins such actions 
Lowe rOner 237 


In a statement issued by the Denartment of the Interior 
on June 7, 1957, to members of the Arizona and California 
conrressional delezations, the Department characterized the 
occupancy trespass as havinz reached "embarrassing propor- 
tions." 24/ The Department further stated that a single, 
Simple solution to the land use problem which would be accept- 
able to all interested elements was generally impossible and, 
therefore, found it necessary to consider a “compromise.” This 
compromise involved several proposed steps. first, alterna- 
tive sites were to be made available for lease to residential 
trespassers who would be willing to exchanze the occupied 
lands held in an uncertain status for lands to which they 
could obtain title. Second, after notice. had been given, 
and as to those occupants who refused to relocate, a short- 
term permit or lease would be issued for the lands in tres- 
pass upon payment of back charrees for the use of the land. 
Those charzes would be computed from 1947, when the Bureau 
of Heclamation first issued trespass notices. In order to 
promote immediate discontinuance of the trespass, the per- 
mits would provide for sharp annual rental increases. Third, 
the Department proposed to distinguish among the various 
trespassers according to. the urzency of the zovernment's 
need for their land and vroposed to remove occupants from 
areas which were needed for other purposes. 25/ 


Less than a year later, the Director of the Devartment 
of the Interior's Technical Keview staff directed a memoran- 
dum to the Secretary of the Interior. The memorandum con- 
tained a number of sevarate proposals constitutins a "land 
use prozram for the public lands alone the Lower Colorado 
Hiver." 26/ First,.it was proposed that residential squatter 
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Occupancy of the river front be eliminated gradually as rec- 
reational demands dictated. Second, the commercial squatter 
problem was to be solved by adapting their present facilities 
to the recreational development program by necessary reloca- 
tion and improvement of existent facilities. Third, it was 
proposed that the Bureau of Reclamation have over-all respon- 
sibility for the elimination of trespass occupancy, and that 
such responsibility should be carried out by serving notices 
to vacate on all trespassers occupying lands required for 
early public use development and by issuing temporary non- 
transferable permits on a year-to-year basis upon payment 

of reasonable charges for past use for all other areas occu- 
pied illegally. Every effort was to be made in this resolu- 
tion of trespass problems to secure voluntary relocation of 
trespassers, and litigation was to be employed only as a 
last resort. Finally, it was proposed that ali necessary 
legislative authority be sought, including authorization to 
defray part of the cost of moving trespassers' improvements 
to new locations or to reimburse the trespassers for such 
improvements which could not be removed or otherwise sal- 
vaged. 27/ 


To acquaint interested parties along the Lower Colorado 
River with the Department of the Intericr's intentions, hear- 
ings were held at Blythe, California on October 4 and 5, 
1957, before a special subcommittee of the House Interior 
and Insular Affairs Committee. At these hearings a number 
of governmental officials expressed their views concerning 
the problems along the Lower Colorado River and statements 
were received from interested private parties. On October 28 
through 30, 1957, public meetings were held at Yuma, Arizona 
and Blythe, Needles and Parker, California. 


On June 8, 1959, Secretary of the Interior, Fred A. 
Seaton, referred to the United States Department of Justice 
five eviction suits against trespassers on federal lands 
along the Lower Colorado River in California and Arizona. 

In a press release issued the following day, Seaton stated 
that action had become imperative "in view of the increas- 
ing activities of trespassers.'' 28/ Of the five prospective 
litigants, four were charged with illegal cultivation and 
use of some 1,760 acres of withdrawn public land and the 
fifth was charged with "selling'' lots owned by the Federal 
Government. The press release noted, however, that illegal 
use of federal reclamation lands might extend to as much as 
27,000 acres. In announcing the institution of ejectment 
proceedings, Seaton stated that he was hopeful that "'suc- 
cessful suits by your Department (the Department of Justice) 
against persous involved in some of the more flagrant or 
long-existing ties,asses will materially assist this Depart- 
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ment in using administrative measures to obtain a removal of 
numerous trespassers and further deter acts of trespass in 
the future."'29/ The Department's decision to institute liti- 
gation was apparently motivated by the absence of Congres- 
sional programs to solve the trespass problems, the rapidly 
multiplying unauthorized use of public land and water, in- 
creased pressure from conservation groups for recreational 
use of the river front lands, and objections from Southern 
California water users to illegal diversions from the Colo- 
rado River. 






The defendants in the original five suits which Secretar 
Seaton requested be brought by the United States were Benjamin 
T. and Lucille Langendorf, The Desert Land Company, Luke 
Walker, J. F. Power, et, al. and Frederick Earl Hughes, et. al. 
Although these cases were originally described as "test cases,’ 
outcry and objection to this term caused the Department to 
substitute the term "'typical'' in describing the types of 
trespass represented by these five defendants. 


Partly as a result of the institution of litigation 
against unlawful occupants, a hearing was held in Phoenix, 
Arizona, on November 7, 1959, before the Subcommittee on 
Public Lands of the House Committee on Interior and Insular 
Affairs, The Interior Department's position regarding Lower 
Colorado River land use trespass was stated by Theodore F. 
Stevens, Assistant to the Secretary of Interior. 30/ After 
briefly reviewing the history of trespass on the river, Stevens 
stated that the 1957 program prepared in the Department of 
the Interior to establish a policy for land use in the Parker 
Dam area was not approved since ''some of the recommendations 
were impracticable,"' It would have involved a process of 
legalizing a series of unlawful acts. Implicit in the proposal 
was the taking of action administratively for which there was 
no lawful authority." 31/ 


Specifically, Department officials had concluded that 
they had no authority to issue land use permits, to premise 
such permits on a retroactive rental charge, or to offer 
alternative sites for residential trespassers. Stevens con- 
tinued; "It was against this background that the Department 
concluded that it was obligated--as a necessary starting point-: 
to recommend a course of legal action against agricultural 
and commercial trespassers.'' 32/ This conclusion that liti- 
gation rather than administrative action was required to re- 
solve the trespass problem, is extremely important in the 
context of future actions taken by the Department. Further, 
it is significant in light of future events that the Govern- 
ment up to this time had made no distinctions among -the var- 
ious kinds of claims to land made by the occupants. Implicit 
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throughout Stevens' statement was the premise that all occu- 
pancy of federally-claimed land along the river was made know- 
ingly, willfully, and without color-of-title. It was pointed 
out that the 1953 and 1957 land use plans prepared by the De- 
partment had not been totally rejected, but that it had be- 
come apparent that no extensive plans for the development of 
the area could be carried out until title disputes were re- 
solved: "We must cet a lezal determination of at least test 
cases in areas alons the river in order that we may zo ahead 
with an administrative prozram for land use in this area," 
said Stevens, 33 / 


In conclusion and in justification of the Department of 
Interior's litization policies, Stevens stated that: 


"We believe that the course of action in referrinz= 
these cases to the Department of Justice was the only 
one available to us under the law at the time. It may 
be that there are solutions which may be made by levis- 
lation to work out an equitable plan for some tyve of 
reco~nition for some of these people, but in our opinion, 
under the law as it stands, we had no alternative but to 
proceed with the eviction cases." 34/ 


Under questioning concernins the Devartment's overall 
land use policies and prozrams for the area, Stevens stated 
further that "the lawsuits are a condition precedent to estab- 
lishins a firm prosram."..35/ 


Apvroximately one year after these hearines were held 
and after some Congressional insistence arising from members 
of the Arizona and California congressional delezations, the 
Devartment of the Interior once again set in motion the machin- 
ery to develop a land use prozram for the Lower Colorado iiver. 
By memorandum dated December 2, 1960, to the Commissioners and 
Directors of the various Bureaus in the Department, the Assis- 
tant Secretary for Public Land Management stated that: "We 
are committed to the issuance of a report outlining a general 
land use plan for the lands lying within the Bureau of hecla- 
mation withdrawn area of the Lower Colorado Kiver Valley by 
Pe GeIMiat yor! Sent LOOd «4 OOS 


Shortly before that date, on November 28 and 29, 1960, 
a conference was held in Washington in which various public 
and private interests from the Lower Colorado Eiver area 
stated their views concerning possible uses of federal lands 
in the area and heard reports from the various officers of 
the Department concerning their proposals for land use. By 
letter dated January 18, 1961, the Assistant Secretary for 
Public Land Management transmitted to the Secretary of the 
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Interior a comprehensive land use plan to supplement efforts 
commenced earlier to resolve existing land title problems in 
the entire area. 37/ Although this report had little infor- 
mation or comment concerning trespass problems in the area, 

it did recognize the importance of identification of public 
lands as a prerequisite to the execution of a development 
prozram. In this connection the plan noted that on September 
16, 1960, the Bureau of Land Management established a Lower 
Colorado Hiver cadastral survey project and work got under 

way pursuant to that project at the end of October, 1960. 
After the submiss!on of this report and the change of political 
admimistrations in January, 1961, the overall policies of 

the Federal Government toward occupancy problems on the 

Lower Colorado Kiver underwent substantial revision. 
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C. Problems HKelated to Land Titles. 





All attempts to resolve unauthorized occupancy problems 
alone the Lower Colorado River were faced with three major 
difficulties, the solution to each of which to some degree 


e a prerequisite to overall solution of the occupancy vrob- 
ems, 


First, much of the land contained in the original recla- 
mation withdrawals was unsurveyed land or required resurvey 
as a result of Irrezular river movements. When in the Jate 
1940's, the Vevartment of the Interior concluded that a p~o- 
sram of ejectment based upon certain test caseS was neces- 
Sary, it soon discovered that official surveys or resurveys 
of federal land were necessary to provide accurate lezal 
descriptions of areas in dispute and to provide courts with 
required description of specific property from which the 
sovernment souzht to eject an occupant. Therefore, in 1959, 
the Bureau of Land Manavement and other Interior azencies 
set in motion procedures to establish a special survey team 
to conduct official surveys and resurveys of the Lower Colorado 
kiver area below Davis Dam. Steps were taken to assemble sur- 
vey teams and to fund this operation in 19553; however, except 
for preliminary local surveys, actual survey operations were 
not started until late 1960. Durins peak surve eriods, as 
many as 50 to 60 men comprising eight or nine field parties 
were at work alone the banks of the Lower Colorado River with 
mobile headquarters changing location from city to city as 
the parties moved northward up the banks of the river. 
Official survey plats were issued as a result of the survey 
field work in 1960, 1961 and 1962. Field work on the survey 
project was completed in early 1962, with additional office 
work in the field and in Washington, filling out the almost 
two-year period required to complete the project. Actual 
budzetary costs of the project were approximately $427,000. 


Second, the movements of the river over the years since 
the admission of the State of California and the State of 
Arizona to statehood resulted in substantial disputes at a 
number of points along the river concerning the oundary be- 
between the states. Therefore, in the 1950's each state sup- 
plied the membership to a Joint Boundary Commission which 
had responsibility for establishing the boundary points and 
Submittine recommendations to the respective state legisla- 
tures for approval. Following submission of a summary re- 
port by the Joint Boundary Commission to the respective 
state rovernments, the report was accepted and ratified by 
the state legislatures in 1963 and was submitted 
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to Conzress for ratification in the form of an interstate 
compact. On August 11, 1966, Congress ratified the compact, 
thus approvins the recommendations of the Joint Boundary Com- 
mission between the two states. 


Third, a matter which was indirectly related to this 
solution of boundary problems was the amount of water to be 
used by private and public users in the States of Arizona 
and California. After prolonged litigation between the two 
states, and after filinz the fourth major lawsuit in the 
United States ‘upreme Court involvins the State of Arizona 
arainst the State of California to determine their respective 
water interests and rishts, the Supreme Court on June 3 Ont 
issued a decision allocatinz in gross amounts the quantities 
of water authorized to be appropriated by each of the states 
and detailed and implemented the actual terms of that deci- 
sion on March 9, 1964, by judicial decree. Thus, once it 
was known what quantity the water was available to the respec- 
tive states, each state, with the approval of the Secretary 
of the Interior could bezin to determine which of the parties 
within its boundaries was authorized to receive water from 
the Lower Colorado iver System. This in turn permitted the 
Devartment of the Interior to determine which of the avvrop- 
riators and divertors alonz the banks of the Lower Colorado 
-iver were acquiring water in keepins with the provisions of 
the keclamation Laws. 
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D. Development of an Alternative Program 


Shortly after entering office, Secretary of the Interior 
Udall set in motion administrative machinery which would even- 
tually shift the direction of the government's policy toward 
unauthorized and allegedly unauthorized occupants along the 
Lower Colorado River. One of the first actions taken by the 
Udall administration was to reverse a letter of instruction 
from the former Assistant Secretary for Public Land Manage- 
ment to the Lower Colorado River Indian Agency which directed 
the agency superintendent to notify 10 designated illegal 
Occupants along the Lower Colorado River that the government 
would discontinue electrical service to them which was being 
supplied through the agency. On February 1, 1961, the Assis- 
tant Secretary of the Interior, John A. Carver, Jr., wired 
the Agency Superindendent instructing him to issue the follow- 
ing written advice to the affected individuals immediately: 


You are advised that present electrical service 
to you will not be terminated as specified in the written 
notice directed to you on January 10. This administra- 
tion intends to take vigorous action to solve the total 
problem of the use and occupancy of the Lower Colorado 
River land but does not desire to impose undue hardship 
on residents of the area by cutting off electrical ser- 
vice to them at this time. You are also directed to 
furnish this information to the press. 38/ 


During the spring of 1961, the Department developed a 
permit program which, in conjunction with a land use plan to 
be developed later, was designed to provide an alternative 
to ejectment litigation and grant at least temporary tenure 
to unauthorized occupants who would recognize federal title. 
The details of the permit program were spelled out by the 
Secretary in a letter dated April 20, 1961, to the Comptroller 
General of the United States. 39/ In defining the problem, 
the Secretary took note of the fact that over 1,000 persons 
were occupying federal withdrawn and acquired land without 
authorization or agreement from the Department of the Interior. 
He identified the bulk of the squatters as residential with 
about ten percent commercial occupancy, including motels, 
trailer parks, camp grounds, and boat landings, and about 
twenty percent of the squatters being agricultural, occupy- 
ing over 25,000 acres. He acknowledged that unauthorized 
Occupants were diverting water from the Colorado River with- 
out contract or other permits and that the current annual 
water use of the unauthorized occupants was estimated at 
over 100,000 acre-feet. 
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After describing the predecessor Secretary's efforts to) 
eliminate the trespass by ejectment and damage action, the 
Secretary pointed out the weakness of this approach, stating 
that: "Whatever the Secretary's expectation, the cases have 
not had the desired result.'' He stated further that: "No 
plan for dealing administratively with the trespassers had 
been developed up to the time this Administration assumed 
office.'' The Secretary rejected the prospect of wholesale 
litigation involving over a 1,000 defendants as not "realistic, 
and concluded that it would involve great cost and delay, "not 
to mention the public sympathy such action would gain for the | 
trespassers.'' He then stated that the Department "proposes 
to seize the initiative by exercising the permit authority | 
conferred in Section 10 of the Reclamation Project Act of | 
1939. We will offer those trespassers and occupants on April | 
20 an opportunity to enter into agreements under which they | 
would pay reasonable charge for past occupancy and issue per- 
mits for continued occupancy under reasonable terms while the 
lands involved are being put under the permanent land-use 
program." 40/ 








Le Development of the Permit System. 


Although the Secretary's letter outlined a two-year | 
permit program which would continue after the initial period 
upon a month-to-month basis until the land was required for 
the permanent land use program, these terms proved unworkable 
and were later extended. The Secretary stated that, "the key 
to the program lies in the establishment of a reasonable 
charge for the past use of the land." 41/ The Department 
proposed a uniform scale for past use charges which took 
into account the value of the use, the time lost in court 
action, the likelihood of collecting judgments, the costs 
and risks of litigation and the time and expense involved 
in attempting to proceed on a case-by-case basis adminis- 
tratively. The uniform scale was as follows: 


For the period 1/1/61 to date application is filed-- 
full current rental value. 


For calendar year 1960--50% of current annual rental 
value. 


For calendar year 1959--20% of current annual rental 
value. 


For calendar year 1958--15% of current annual rental 
value. 
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For calendar year 1957--10% of current annual rental 
value. 


For calendar year 1956--5% of current annual rental 
value. 


For each previous calendar year--1%. 


In addition to the current and past use payments, appli- 
cants for permits were to be required to return the United 
States payments received from the Department of Agriculture 
under the acreage reserve, soil bank, and similar programs. 
Current annual rental values for the permits were to be based 
upon the appraisals under preparation by Bureau of Land Manage- 
ment appraisers. As to those who did not comply with the 
permit program, the Secretary stated that, "we intend, with 
the assistance of the Department of Justice, to prosecute 
vigorously and to the full extent of the government's legal 
rights.'' 42/ Finally, the Secretary acknowledged that his 
approach to the problem, particularly with regard to past 
occupancy payments, did represent a departure from traditional 
methods. However, he supported his position by stating that 
traditional remedies would be impractical since great periods 
of time had passed since actual occupancy had begun and thus 
such remedies would be ineffective. 


The genesis of the special use permit program can be 
traced to Udall when he was a Congressman from Arizona and 
to the previous Department of the Interior administration. 


In November, 1959, following the Phoenix public hearings, 
then Congressman Stewart Udall addressed a letter to the 
Secretary of the Interior setting forth his views concerning 
solution of the Lower Colorado River trespass problems. 43/ He 
acknowledged that representatives of the organized "squatters" 
in a hearing before the House Public Lands Subcommittee in 
Phoenix, on November 7, 1959, had admitted that none of the 
squatters had any title, or color-of-title, which could be 
asserted in the courts against the Federal Government. He 
also recognized that some, although not all, of the illegal 
occupants had "moral equities'' against the government which 
could not be translated into legal right but which, neverthe- 
less, "should have a strong appeal to the sense of fair play.’ 
He stated that he was convinced that, with few exceptions, 
the unauthorized occupants were "honest, hardworking citi- 
zens who have strong pioneering instincts." On the basis of 
these conclusions, Udall stated that any reasonable land use 
plan for the Lower Colorado River must be a diverse one which 
would take into account the differing fact situations and 
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differins equities of the various occupants. He concluded 
that an annual use permit system was a helpful suggestion 

for solution of the problems, if such permits contained an 
acknowledgment by the applicant that he did not have and 
would not assert anv leval riszhts against the zovernment and 
would veacefully terminate his occupancy when the permit it- 
self terminated. de further concluded that he was not opposed 
in princival to the eviction law suits filed by the Justice 
vepartment but that, "law suits absent a concomitant land use 
vrorram will not solve the issue in terms which both serve 
che best interests of the @wovernment and does. equity to Uts 
citizens." 44/ 


Gn. January 137.1960, Georre W. Abbott, Solicitor of ture 
Interior Uenartment, responded to the Udall. proposal-as 
follows: 


"The Department has been unable to perceive how 
provision can be made to put into effect, with atten- 
dant assilrance of due process to which affected in- 
dividuals are entitled, any kind of a comprehensive 
Jand use plan without first establishin as a matter 
of law that clear title to the lands in question rests 
in the United States. The Department is, of course, 
aware of the necessity of having in hand for timely 
imvlementation a comprehensive land and associated 
resource use program, such action to follow laying of 
the necessary lecal title base." 45/ 


rowever, later that year within the Interior Depvartmer:t 
thou ht was being given to implementation of a permit system. 
On Uctoder 17, 1960, a Snecial Assistant to the Solicitor 
prenared a memorandum for his immediate superior suggesting 
a course of procedure to resolve land use problems alons the 
Lower Colorado !iver, The proposal was as follows: 


First, formal notice to vacate was to be ziven to all 
persons unlawfully occupying government land, particularly 
Since, in many cases, no formal notice to vacate had ever 
been given by the vovernment; second, fsovernment employees 
having contact with the unauthorized occupants were to be 
instructed not to encourare continued occupancy of rovern- 
ment property; third, cooperation was to be continved with 
the Department of Justice in the prosecution of ejectment 
suits; fourth, criminal actions were to be brov-ht in those 
few instances where willful and flatrant trespass had occurred; 
fifth, enclosures. or otner structures located on government 
property where land was not actually occupied were to be re- 
moved by government employees where no breach of peace would 
be involved; sixth, all unoccupied premises were to be posted 
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as property of the United States; seventh, the Bureau of Indian 
Affairs was to terminate electric service to all illegal occu- 
pants at the earliest possible date; eighth, soil bank payments 
made by the Department of Agriculture were to be discontinued; 
ninth, an effective land use program was to be prepared; tenth, 
surveys in progress at the time were to be completed at the 
earliest possible date; eleventh, the possibility of an injunc- 
tive action against the illegal use of water from the Colorado 
River was to be explored; twelfth, possible settlements were 

to be discussed with the counsel for the Associated Farmers 

(an organized group of agricultural occupants) if the members 
of that organization would agree that title was in the govern- 
ment, would pay back rent and stipulate to terminate their 
occupancies within a year. (This latter suggestion apparently 
came from the counsel for the Associated Farmers and was dis- 
cussed with the Assistant United States Attorney in Phoenix 
who, it was said, in an Interior Department memorandum, ‘'thought 
Well or 1t 7p 46/, 


On October 28, 1960, the Acting Solicitor of the Depart- 
ment directed the Regional Director, Bureau of Reclamation, 
to implement some of the suggestions including issuance of 
notice to vacate, posting of government property, self help 
for the elimination of structures not actually in possession, 
and instructions to government employees to discourage further 
occupancy. 47/ On January 4, 1961, the Special Assistant to 
the Solicitor repeated his recommendations made in November 
for resolution of land dispute problems, including a short- 
term permit available to those occupants who would execute 
a stipulation that title to the property then occupied was 
in the United States. 


Approval of the general terms of the special use plan 
proposed by Secretary Udall was given by the Comptroller 
General of the United States on May 3, 1961. 48/ In general 
terms, the Comptrolker General, “agreed in principal with the 
proposition that squatters should pay reasonable rent for 
past and future use of the land,'' and also agreed that, ‘you 
had considerable latitude in determining reasonable rental 
under the circumstances. We agreed further that criteria 
established in connection with past use to the land should 
be uniform in its application to persons in similar circum- 
stances and might take into account the factors mentioned by 
you, 


With regard to stipulations concerning individual occu- 
pancies, the Solicitor of the Interior Department advised 
the Assistant Attorney General of the Lands Division of the 
Justice Department on May 2, 1961, that: ‘We have concluded 
that the Secretary possesses authority under Section 10 of 
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the Reclamation Project Act of 1939 and similar statutes 

to proceed with the permit program. It will not be neces- 
sary, therefore, to submit the individual permits to the De- 
partment of Justice for settlement approval.” 49/ The Depart- 
ment of Justice was further advised that permits would be 
offered to the defendants in pending ejectment litigation 
and that, "execution of the permits on behalf of the United 
States will be contingent upon execution by the defendants 

of stipulations for entry of judgments confirming title and 
right to possession in the United States and providing for 
damaces in the amount of any unpaid balances of the past use 
payment (and agricultural payments) provided for in the per- 
mits." The Interior Department further agreed "on the neces- 
sity of the vigorous prosecution, including full damages for 
past occupancy, against all trespassers who do not cooperate 
in the permit program.” On May 10, 1961, the Department of 
Justice accepted the position set forth by the Interior De- 
partment and the Assistant Attorney General stated that Jus- 
tice Department participation would be "limited to settlement 
of pending cases, and the vigorous prosecution of those cases 
and other matters which cannot be settled.” 50/ 


é. Establishment of the Lower Colorado Land Use Office. 





In May of 1961, the Secretary of the Interior established 
the Lower Colorado River Land Use Office in Yuma, Arizona, © 
whose director was directly responsible to the Office of the 
Secretary. On May 8, 1961, after proposed terms and condi- 
tions of the actual special use permits were determined, a 
public meeting was held in Yuma, Arizona to which all of the 
occupants and unauthorized users were invited. Departmental 
officials set forth the terms of the permit program, which 
was basically premised upon two-year permits with 30-day ter- 
mination notices provisions contained therein. There was a 
general public outcry against these proposals as being too 
rigid and the terms of the permits being too short. Occu- 
pants along the river were almost unanimous in their conclu- 
Sion that such permits would not be acceptable to then. 


Between the date of that meeting and July 1, 1961, the 
permit system was reviewed and revised in order to make it 
more acceptable to the proposed permittees. By this time 
most of the occupants had been identified through the 1960 
and 1961 field surveys, through BLM appraisals made of the 
land occupied along the river, and through the accumulation 
of occupants’ names by the Bureau of Reclamation. Notices 
had been sent to all these occupants of the Department's 
program by April 20, 1961. The major changes made in the 
proposed permits was to allow for a 4% year term rather than 
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a@ 2-year term and to provide for calculation of agricultural 
rental charges in such a manner that the permittees would not 

be paying rent on improvements that had been made on the land. 
This was to insure that agricultural land rentals would be 
computed on the same general basis as commercial and residen- 
tial rentals and that uniformity of treatment would be achieved. 
Rental values were based on Bureau of Land Management apprai- 
sals for 1961 and full rental was paid for each year of the 
permit, that rental being the equivalent of private lease rent- 
als, and rental charges were adjusted for permanent fixtures or 
improvements based upon a 20-year amortization calculation. The 
general terms of a de-escalated scale for previous rents was 
also included, 


As a general proposition, the revised permit program was 
found to be acceptable by many of the unauthorized users and. 
by the fall of 1962, approximately 87% of the occupants of 
federally-claimed land alone the Lower Colorado Hiver had 
Signed special use permits. 51/ Each occupant was invited to 
the Lower Colorado River Land Use Office where the program was 
explained in detail particularly as it applied to him and his 
occupancy, each was given copies of the permit forms and was 
asked to execute those forms if he agreed with the terms. 
Approximately one-third of those to whom explanation was given 
concerning the special uses program signed the permit form on 
their initial visit to the Lower Colorado River Land Use Office.52/ 


The permit system, as actually put into action in July, 
1961, included permits with a term of 44 years for all occu- 
pants, whether residential, commercial or agricultural. The 
term commenced on July 1, 1961 and was to terminate on Jan- 
vary 1, 1966. At the end of the 44 year period the permit would 
be extended on a year-to-year basis unless the Department gave 
the permittee advance written termination notice 90 days before 
the end of the term. Payments for past use prior to 1961 under 
the established de-escalated scale could be made in four in- 
stallments over the 44 year term of the permit. Repayment of 
acreage reserve and other payments from the United States Depart- 
ment of Agriculture were to be made in four yearly installments. 
Permits could be assigned upon written approval of the officer 
4ssuing the permit. In cases where lands were to be needed 
within the permit term by the Bureau of Reclamation for chan- 
nelization work, the permits allowed the Bureau to acquire 
such portions of the land as were needed for channelization 
after giving the permittee sufficient notice (not less than 
90 days) to allow him to harvest his crop. 


In @ press release issued on June 10, 1961, by the Lower 


Colorado River Land Use Office, describing the details of the 
permit program, it was announced that counsel for the Associated 
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Farmers of the Lower Colorado River had decided to recommend 

to its members that they enter into the permit program as 
modified, and thus assured that more than 160 agricultural 
occupants on the Lower Colorado River would accept permits. — 
Formulas for establishing rental values were set out ina 
departmental memorandum on July 20, 1961, 53/ The basis for 

the formula for computing rental charges was the use of im- 
proved land appraisal figures as a base. The average cost of 
improving land to maximum productivity was established and 

was permitted to be amortized at five percent over a 20 year 
period for real property improvements and ten percent for per- 
sonal property improvements, such as wells, to arrive at rental 
value per acre established by appraisal; and the result of that 
calculation would be the rental charge per acre per year. In 
no event were rental charges for agricultural land to be est- 
ablished at less than $3.00 per acre. 


The key element of the application for use of land in 
the Lower Colorado River area and for a permit was Section 2 in 
which the applicant acknowledged that the title and right to 
possession of the land was and had been at all times during 
his occupansy and use vested in the United States. 54/ 


Special procedures were suggested for handling permit 
applications on land, portions of which were claimed to be 
owned by the applicant. No permits were to be issued to an 
applicant who claimed to own adjacent land whose title was in 
dispute unless it was determined that the applicant was in 
good faith in the claim. Good faith was to be determined ‘on 
the basis of Bureau of Land Management surveys and all relevant 
evidence available. "If there is a real possibility that the 
land could belong to the applicant through accretion or avulsion, 
even though we might contest his claim, then he should be 
allowed to obtain a permit for other trespass land." 55/ 


On March 8, 1962, the administrator of the Lower Colorado 
River Land Use Office announced that 380 permits had been nego- 
tiated with occupants on public lands along the Lower Colorado 
River. The announcement stated that the special use permit 
program would save the taxpayers an estimated 25 million dollars 
and 15 years time in “unpleasant litigation, not to mention 
inestimable amount of human suffering." 56/ 


On June 25, 1966, pursuant to a request for permission 
from the Lower Colorado River Land Use Office, the Acting Di- 
rector, Resources Program Staff, authorized an extension of 
the primary permit terms for five years for a few agricultural 
occupants located below Morelos Dam. Extensions were requested 
and granted so that the occupants might change to well water 
from currently pumped river water and have an anticipated 
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period of five years in which to amortize investments in wells 
and pumps. The river water in that area had developed a high 
saline content resulting from the construction of the Wellton- 
Mohawk Bypass Canal, The Department found that extension of 
the terms and a resulting shift of well water could result in 
substantial benefits, including prevention of degradation of 
federal lands from saline river water, maintenance of revenue 
from the irrigated lands, maintenance of production from 
lands, continuing value of the wells even if permits were ter- 
minated, and the prevention of an "undesirable public rela- 
tions problems.'' 57/ The number of permits involved in this 
five-year extension was less than five. The permits were to 
be limited to a single five-year extension with explicit 
termination language, and the wells were to become federal 
property upon termination. 58/ The limited five-year extensions 
were approved by the Secretary on August 2, 1966. 


Several years later, there was consideration given within 
the Department of the Interior to the adoption of a 20-year 
permit term for occupants holding a ''deed"' or long-term lease 
along the Lower Colorado River. In response to a request for 
more information from the Lower Colorado Land Use Office, it 
was disclosed that of the 328 residential permittees partici- 
pating in the land use program, 80 were known to hold ''deeds,"’ 
or purchase agreements which would have resulted in quit claim 
deeds. Of the 80 permittees holding deeds, 73 were scheduled 
to have their permits terminated before 20 years for implemen- 
tation of the Lower Colorado River Land Use Plan. In addi- 
tion 102 occupants not under the permit program also held if 
"deeds'' to the land which they occupied. Twenty-five of these Hi 
occupants were at Fort Yuma. Also 102 occupants at a subdivision |) 
known as the Colorado Riviera held leases which expire on Ap 
December 31, 1990. 59/ 4 


3. Statistics Concerning Operation of the Permit System, 


As of March 31, 1969, figures produced by the Lower Colo- 
rado River Land Use Office showed that the total acreage which 
was recorded to have been in trespass was 36,325 acres and 
that, partially as a result of the permit program, 13,529 acres 
had been vacated. Thus, as of that date, some 22,795 acres 
of public land along the Lower Colorado River were still occu- 
pied in both a permitted and unpermitted status. Of this 
amount some 13,310 acres were under irrigation. As of March 
31, 1969, there were 130 unpermitted occupants of which 47 
were agricultural, 77 were residential, and 6 were recreational- 
commercial, The total unpermitted area occupied was 16,349 
acres, of which 15,"11 were agricultural (8,271 irrigated), 800 
acres were residential, and 138 acres were in recreational- 
commercial use, There were 437 permitted occupants occupying 
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some 6,445 acres as of that date. Eighty-three occupants were 


agricultural, 333 were residential, and 21 occupied recreational- 


commercial land. The 83 agriculture permits covered some 6,253 
acres of which 5,039 acres were irrigated (16 agricultural occu- 
pants do not irrigate). The 333 residential occupants occupied 
a total of 116 acres. And the 21 recreational-commerical occu- 
pants were in possession of over 75 acres as of March 31, 1969. 
Residential and commercial water consumption was estimated to be 
about 490 acre feet of water annually with very little change 
from year to year. 60/ 


Total revenues realized from the operation of the permit 
program through 1968 were $445,423 for agricultural permits, 
$669,560 for both residential and commercial occupants, and 
$553 realized from judgments. Total amount of revenues for 
Operation of the entire program through 1968 amounted to 
$1,115,537. Total revenues from the program from January 1, 
1969, through March 31, 1969, amounted to $78,818. Thus the 
total of revenues realized under the program from its inception 
through March 31, 1969, amounted to $1,194,356. 61/ 


4, Differences Concerning the Evolution of the 
Permit System. 


Since institution of the special use permit program on 
the Lower Colorado River in mid-1961, considerable agitation 
has developed among some agricultural permittees concerning 
the purpose and implementation of the program. The Lower 
Colorado River occupants, being widely scattered geographically 
and representing diverse land use interest, never seriously 
attempted to organize as a homogeneous body to resist govern- 


ment ejection actions or present a united front. One explanation 


for this is the multiplicity of kinds of claims and fact situa- 
tions on which occupancy was based. 


However, one organization was created in the late 1950's 
when trespass litigation was first instituted. The Associated 
Farmers, eventually consisting of a membership of 165 agri- 
cultural occupants, was formed to resist government ejection 
actions and to attempt to effect a compromise solution to the 
multiplicity of land disputes. Representatives of the Associated 
Farmers conducted a number of discussions with federal officials 
when the permit program was first announced in the spring ‘of 1961 
When the initial two-year permit program was first announced in 
May, 1961, at the Yuma, Arizona meeting, opposition from the 
Associated Farmers was instrumental in the revision and expansion 
of the permit term. 62/ 
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During the early months of 1961 when the program was 
undergoing revision, extensive negotiations were being con- 
ducted between Interior Department officials and representa- 
tives of the Associated Farmers and other groups and individ- 
vals. On June 10, 1961, after a marathon negotiating session, 
general agreement was reached concerning the basic provisions 
of the permit program. 63/ The fundamental terms of this 
agreement were contained in a letter from the counsel for the 
Associated Farmers to the Solicitor of the Department of the 
Interior, dated June 20, 1961. 64/ Although the basic pro- 
visions of the permit program as actually implemented were 
contained in that letter agreement, one particular paragraph 
which proved to be of substantial difficulty in later years 
stated that the Associated Farmers understood that the De- 
partment of the Interior would not have any general objec- 
tion to the passage of legislation requiring, as a condition 
to later disposition of the land to any other private party, 
payment to the permittee of the then value of the improve- 
ments placed on the lands. 65/ 


Based upon this agreement, the permit program was insti- 
tuted the following month and almost all of the members of 
the Associated Farmers participated in the program and re- 
ceived special use permits for their respective occupancies. 
Representatives of the Associated Farmers ciaim that the ul- 
timate success of the permit program was dependent upon full 
cooperation from that organization. 


Within the space of a few months, the Associated Farmers 
began to make efforts to obtain remedial legislation which 
would compensate any occupant for improvements made upon land 
which he occupied if such land was later disposed of by the 
Federal Government. Efforts were made to enlist the Interior 
Department's support for such legislation, or at least to 
obtain assurances that the Department would not actively 
oppose it, but the Department refused to commit itself to 
such a legislative program pending the issuance of the Lower 
Colorado River Land Use Plan. Once the plan was issued in 
1964, efforts to obtain Interior Department cooperation in 
the passage of relief legislation were unsuccessful. 00 
The Department's position was largely based upon the fact 
that the Federal Government owned the land which had been 
occupied in trespass and therefore should not commit itself 
to compensation of those who voluntarily improved the land 
and profited from its development. 


The Department's position in this regard, coming some 
three years after the original letter agreement of 1961, was 
greeted with substantial dismay by the Associated Farmers} 
they have since interpreted this to be a direct reversal of 
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what certain of their representatives believed was an earlier 
commitment by the Federal Government. In this regard, it 
should be pointed out, however, that in response to the para- 
graph regarding remedial legislation contained in the June 20, 
1961, letter agreement, the Solicitor of the Department of the 
Interior specifically wrote that: '"...we regret that we are 
not in a position to comment on possible legislation. This 
matter will have to await its introduction," 67/ 


With the advantage of historical hindsight, it would now 
seem apparent that negotiations between the Federal Govern- 
ment and the leadership of the organized agricultural occupants 
were never based upon mutual understanding concerning the 
eventual ownership and disposition of the land involved, 
Although few of the members of the Associated Farmers claimed 
actual title to the occupied land based upon documents of title 
or accretions to patented uplands, representatives of the 
organization have compared their position, in entering upon and 
improving the river front lands, to that of the early settlers 
in the 19th century who occupied and improved vacant, un- 
appropriated public land and whose rights to those lands were 
later recognized in the so-called pre-emption laws. 


Arguments are made by representatives for the Associated 
Farmers that the original reclamation withdrawal orders have, 
in effect, become invalid over the years, since their original 
purpose was to segregate the lands temporarily for reclamation 
development and that the reclamation laws under which the 
withdrawals were made required that such withdrawal be lifted 
as soon as the lands are no longer needed for such development. 
Thus, the argument goes, those who entered upon the lands did 
so with the expectation that the withdrawal orders would be 
lifted and that the lands would once more be made available for 
entry under the applicable homestead or desert land laws. 68/ 
These settlers or squatters, therefore, resisted efforts of the 
Department in the late 1950's to dispossess them of their hold- 
ing, particularly after substantial expenditures of time and 
means were made in improving the lands. They contend that they 
accepted the permit program as an interim measure until adequate 
relief legislation, along the lines of the earlier preemption 
law, could be enacted specifically to remedy their plight. 


Some of the Associated Farmers saw the establishment of 
the Lower Colorado River Land Use Committee as a vehicle by 
which recommendations would be made to the Department of the 
Interior that the economy of the area and the facts surrounding 
their settlement mitigated in favor of lifting the withdrawal 
orders and making the lands available for agricultural entry by 
those who had made the improvements. The Government, on the other 
hand, particularly in the light of recommendations by earlier | 
study committees, worked through the Land Use Committee to 





evolve a plan which was largely directed toward recreational 
development and the establishment of county and state parks 
and recreational areas along the banks of the Lower Colorado 
kiver. Such recreation areas, it was believed, would best 
serve the needs of all the people of the southwest region 
and not just the interests of the immediate occupants. 


In retrospect, it would seem that the establishment of 
the permit system and the development of the Lower Colorado 
River Land Use Plan did not achieve the ultimate zoals of the 
leadership of the organized agricultural occupants. Many of 
these long-time occupants believed that they would eventually 
be able t obtain fee title to the land or at least compen- 
sation for the improvements made. The Federal Government, 
with varyine degrees of persistence, always asserted title 
to the lands and presumably believed that unauthorized 
occupants would eventually be removed as permits expired. 
Thus, there was always a certain disparity of purpose between 
representatives of the Federal Government and representatives 
of the small agricultural occupants. 


E. Present Status of Lower Colorado River Litigation. 


During the period from January, 1961, through 1963, pri- 
mary emphasis was placed by the Department upon implementa- 
tion of the special use permit program and the development of 
a Lower Colorado River Land Use Plan. The plan was to fore- 
cast and systematically analyze the future of the Lower Colo- 
rado River Valley, particularly to determine which areas 
along the river were best suited for recreational development. 
Until its issuance in January, 1964, most of the Department's 
enerzies had been directed to development of the plan and the 
establishment of the permit program. By 1964, the bulk of 
the permittees had been enrolled and attention could be di- 
rected to those specific occupants who refused to cooperate 
with the permit program. Where no prospect existed for the 
occupant to stipulate to federal title to the land which he 
occupied, investigations and litigation reports were pre- 
pared by the Interior Department for forwarding to the Justice 
Department. 


Since the filing in 1960 of three of the original five 
cases included in the 1959 referral by Secretary Seaton to 
the Department of Justice, 43 additional suits have been 
filed against occupants of land along the Lower Colorado River. 
Of the total of 46 cases filed to date, 20 have been closed, 
appeals have been filed in the Ninth Circuit Court of Appeals 
by claimants in three cases from adverse decisions in the 
District Court, 14 are being held in abeyance by the Department 
of Justice pending decisions in the cases on appeal. Four 
cases, transferred from the District Court in Arizona, have 
been consolidated for trial in the United States District Court, 
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Central District of California, for purposes of discovery, 
pre-trial and trial without prejudice to subsequent motions 
to separate these cases for trial. These four cases, as 
well as five other cases, are proceeding in the United States 
District Courts. In addition, two actions have been filed 
against the United States by trespassers, both involving the 
same lands, one in the United States District Court for the 
District of Arizona and the other in the United States Court 
of Claims. 69/ 


Besides the forezoinz, four condemnation proceedings 
instituted to provide rights of way for channelization work 
on the Colorado River by the Bureau of Reclamation or to 
prevent the erection of undesirable structures within the 
floodway of the river included federal lands occupied in 
trespass; all interests adverse to the federal title were 
taken but their validity was denied. The United States 
successfully established its title in one of these proceedings. 70/ 
(Beaver v. United States, 350 F.2d 4 (C.A. 9, 1965) cert. den. | 
383 U.S. 937 (1966))3; trial dates have been scheduled for two | 
of the other three cases. || 





In 17 of the 20 cases which have been closed, judgments 
of ejectment and damages were obtained against each of the 
occupants, two of whom later applied for and received land 
use permits. As to two of the three remaining cases, a 
stipulated judgment in one instance provided for payment of 
damares for past use and issuance of a land use permit, and 
the other cases was dismissed when the occupant applied for 
and received a land use permit providing for payment of past 
and current use charges. In the 20th closed case, a Bureau 
of Land Management resurvey plat issued after the filing of 
the action was the basis of a stipulated dismissal with prej- 
udice as to that portion of the lands which the plat did not 
show as federally owned; the action was dismissed without | 
prejudice as to the remaining 0.6 acres (shown as federally- | 
owned on the plat) which had not actually been used by the 
defendant. /1/ | 





The 20 closed cases involved approximately 1041 acres of 
land and judgments for damages arrregatins approximately 
$53,852, $39,554 of which has subsequently been determined 
to be uncollectible. In five of the closed cases the defendants 
received special use permits from the Department of the 
Interior providing for payment of an aggregate amount of 
$8,536 as damages for past use and of an agg@reszate of $6,626 
annually for current use. The areas involved in these five 
permit cases are 336, 0.21, 0.21, 0.11 and 0.17 acres, 
respectively. /2/ 


Six of the 14 cases which are being held in abeyance 
pending decisions in the Ninth Circuit Court of Appeals in- 
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volve approximately 41.42 acres of land and approximately 
$35,228.00 in claimed damages through June 30, 1969, based 

on reasonable rental value for the years the lands were held 
in trespass, These six cases involve defendants who originally 
received permits from the Department of the Interior under 

the special use permit program for the Lower Colorado River 
and in so doing acknowledged title to be in the United States 
to the claimed lands. However, after a period of months 

or even years of operation under the permit program, these 

Six defendants have attempted to rescind their permits assert- 
ing that the lands are owned by the State of California. 


There are 13 other cases not involving attempted re- 
scission of permits, eight of which are being held in abeyance 
pending decisions in the Ninth Circuit. These 13 cases in- 
volve approximately 4520 acres of land and approximately 
$595,000 in damages claimed by the United States through 
June 30, 1969, based on reasonable rental value for the years 
the lands were held in trespass. The three cases pending 
in the Ninth Circuit Court of Appeals scheduled for hearing 
on July 11, 1969, involve approximately 757 acres of land and 
approximately $153,000 in claimed damages through June 30, 1969, 73/ 


In addition, four cases, referred to above, have been 
consolidated for trial in the United States District Court 
in the Central District of California. These cases, involving 
multiple defendants, include approximately 2,490 acres of 
land in the Palo Verde Valley, California. The agcrezate 
amount of damages claimed through June 30, 1969 for the 
pce: rental value of these lands exceeds one million 
dollars, 


The damage figures mentioned in the two preceding 
paragraphs are estimates, premised in part on the projection 
of appraisals for certain years to periods for which appraisals 
are not available. 


The pending cases vary with respect to the extent to 
which proof of title is affected by questions of river movement, 
factual disputes regarding the positions of the river at 
particular times and accretive and avulsive movements. 


Thus, the 26 pending actions for ejectment and damages 
with regard to lands in the Lower Colorado Hiver area rep- 
resent approximately 7,808 acres of land and well over 1-3/4 
million dollars in damages claimed by the United States as 
reasonable rental for the use and occupancy of the disputed 
lands through June 30, 1969. 74/ 


With regard to actions filed against the United States, 


one is a tort action in the United States District Court, 
District of Arizona, and the other is filed in the United States 
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Court of Claims; both involve the same lands and were brought 
by individuals who are the apparent owners of patented lands 
and who, throuzh themselves and their family have also | 
occupied, for over 50 years, 790 acres of lands claimed by the 
Federal Government. The complaints in both cases allege 
nezlizent pollution by the United States of the waters of 

the Colorado River causing crop loss and reduced fertility 

of the lands. In the Court of Claims case the United States 
has filed a counterclaim in the amount of $427,304 for the use 
of the federal lands from January 1950 through December 1967 
(based on a utilization of appraisals similar to that dis- 
cussed above), plus the reasonable rental value for the period 
from January 1, 1968 until the United States is restored 

to exclusive possession of the lands. 75/ 


The Department of Justice has an additional four cases 
that have not been filed but are being held in abeyance 
pending a decision by the Ninth Circuit Court of Appeals 
in the three cases before it. These 4 cases resulted from 
litigation reports and recommendations filed by the Department 
of the Interior that suits be brought. Additional recommendations) 
may be made by the Department of the Interior in the future. 





Department of Justice records do not reveal any settle- 
ment regarding any disputed occupancy which resulted in 
sranting any kind of an estate to any such occupant. Depart- 
ment of Justice policy with regard to trespass litigation is 
to determine, upon receiving a request from the Department 
of the Interior to bring a trespass action, that there is 
sufficient evidence to support the trespass allegation and 
to submit the case to judicial determination. 76/ 
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LOWER COLORADO RIVER: JOHN R. NORTON III, CASE STUDY 


In 1955 Mr. John Norton acquired through X Bar One Cattle) 
Co. (John Norton Lands, Inc.) approximately 876 acres of irri- 
gated farm land along the Lower Colorado River about seven 
miles south of Blythe, California under a lease agreement with 


an option to purchase. The land in question had originally been 
conveyed by the United States to the State of California pursuan’ 


to the Swamp and Overflowed Lands Act of September 28, 1850. 

Subsequently patents were issued by the state to Mr. Norton's 
predecessors in interests for certain lands lying west of the 
Lower Colorado River and accretions thereto, At the time of 

purchase, all the lands acquired by Mr. Norton were leveled, 

improved, and under cultivation. (Figure 1.) 


In 1962, Mr. Norton received notice from the Department 
of the Interior that the Federal Government asserted a claim 
to the land which he occupied as well as to other lands in 
the Palo Verde Irrigation District. The Government's claim 
was based upon a relatively complicated set of legal and fac- 
tual circumstances. In 1874, a survey establishing the me- 
ander line of the west bank of the Colorado River was con- 


ducted for purposes of identification of the lands to be conveyec 
to the State of California under the Swamp and Overflowed Land Aci 


The 1874 meander line divides the land presently held by John 
Norton almost in half. In 1917, a similar survey was conducted 
on the east bank of Arizona side of the river for purposes of 
establishing land ownership and the state boundary. The 1917 
survey shows the river to have moved substantially to the west 
in the area of Norton's holdings, thus placing approximately 
2/3 of the land ee conveyed to Norton on the Arizona 
side of the river. 


During the years prior to development of a reclamation 
and channelization program along the Lower Colorado involving 
construction of the present system of dams, the river was 
given to:erratic movements, particularly during periods of 
flooding. The soil in the area, particularly on the California 
side of the river, contributed to the mobility of the river. 
The river, behaving according to the established principals of 
hydrology, tended to follow the course of least resistance, 
eating away the looser soils and washing them downstream and 
at the same time depositing sedimentary material along harder 
banks of the opposite side, 


The Government contends that the net result of this 
action was the development of bends or "oxbows"' in the river. 
In the area of interest this movement was generally toward 
the west or California side, Soil particles were eaten away 
from the California bank and washed downstream and at the same 
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time upstream soil particles carried by the river were de- 
posited on the east bank or Arizona side of the river. The 
United States further asserts that, since the land on the 
Arizona side of the river was Federal withdrawn land, these 
gradual deposits became part of the Federally-owned land not 
available for entry. The natural course of the river, once 
these "“oxbows" or bends became quite extreme, was to break 
across the neck of the bend, usually during a flood period, 
and thus return the land gradually added to the east bank of 
the river to the west side of the river as the stream occupied 
its new course. 


The traditional law of accretion and avulsion provides 
that lands which are riparian and which are eroded by the 
gradual and imperceptible movement of the river are forever 
lost to the owner of the riparian land from which they are 
taken, but that soil which is deposited to riparian land by 
the same gradual process becomes an accretion to that land 
and is held in ownership by the riparian land owner to whose 
land the soil is added. The principal of avulsion, however, 
provides that the land which is separated from the upland to 
which it is attached by a sudden and perceptible movement of 
the river, such as a natural or manmade avulsion or break 
across:a river bend, is not lost to the riparian or upland 
owner who had previously acquired land by the process of 
accretion. The key element is whether the movement of the 
river in either case is gradual and imperceptible or sudden 
and perceptible. 


The Government's claim to Mr. Norton's land was based 
upon certain historical records which have been interpreted 
to indicate that, during the period of 1922-23, the river had 
developed, by a gradual movement to the west, a serious bend 
or “oxbow," known as the Comer bend, in the area where his 
land was subsequently located. During the floods that year, 
the Palo Verde Farmland Association, seeking to protect its 
lands and the levies which were threatened by the westward 
movements of the flooding river, on the recommendation of 
engineers attempted to make artificial cuts across several 
bends, including the Comer bend, to straighten the course of 
the river and direct it away from the levy and improved lands 
in the area. The Government contends that such cuts were 
effective and that the river in fact occupied a new channel, 
thus leaving the lands contained in the bend, formerly on 
the Arizona side of the river (as accretions to Federally- 
withdrawn uplands) now on the California or west side of tne 
new channel of the river. As set out below, Mr. Norton con- 
tests each of these basic points. 
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Mr. Norton and four other principal land owners in the area 
faced with the same contentions by the Government held numerous 
conferences with government officials both in the region and in 
Washington to determine whether administrative and statutory 
remedies were available to protect their occupancies. As a result 
of these discussions the claimants filed applications with the 
Department of the Interior under the Color of Title Act (43 U.S.C. 
§1608,1608A). Of the total acreage owned by Mr. Norton, some 367 
acres were claimed by the Department pursuant to its theory of 
the accretive and avulsive movements of the river. 


Approximately 200 acres of this land lie to the west of 
the 1874 meander line, and over 160 acres lie to the east of 
this line. To qualify under the terms of the Color of Title Act, 
Mr. Norton and other claimants divided their holdings into areas 
of 160 acres or less. In Mr. Norton's case, certain portions of 
his land came under the ownership of John Norton Lands, Inc., 
others under John Norton Farms, and a third portion was held in 
ownership by John and Doris Norton. The result of this subdivision 
by the five original occupants was to create 19 separate applicants 
under this Color of Title Act. 


On April 5, 1965, the Bureau of Land Management, Washington, 
D.C., rejected the Color of Title applications on the grounds 
that the lands were situated in the State of Arizona, having been 
annexed by accretion to public domain upland which had been with- 
drawn from all forms of appropriation or settlement in 1903. 
This withdrawal not having been revoked nor the lands having 
been open to any forms of settlement, the Bureau held that the 
withdrawal barred any disposal under the Color of Title Act. 
(Citing 43 CFR subparts 2311, 2214). An appeal was taken from 
this decision to the Secretary of the Interior and on October 4, 
1965, the Solicitor of the Department rendered a memorandum 
opinion to the Secretary upholding the Bureau's decision on the 
grounds that the river movements in the area were presumptively 
accretive rather than avulsive and that the land in question was 
accretion to federal withdrawn land and thus became withdrawn 
itself. Thus, it was held that the lands were not public land 
subject to the Color of Title Act, even when they were later 
separated from the withdrawn land by artificial avulsions. 


During the period when the Color of Title applicants 
were being considered by the Department, litigation initially 
instituted by the Department of Justice at the request of the 
Department of the Interior against these claimants was tem- 
porarily suspended. These suits, originally brought in the 
Federal District Court in Arizona, have been removed to the 
Federal District Court in the Southern District of California. 
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The Interstate Boundary Commission between the states of Ari- 
zona and California had previously located the present boundary 
between the states at the thread of the present river course 
and this boundary compact between the states was ratified by 
Congress on August 11, 1966. The effect of this compact was 

to place the disputed land on the California side of the river, 
even though the compact itself specifically excepted from its 
effects any determination of title. Based upon the physical 
location of the lands, however, the District Court in Cali- 
fornia assumed jurisdiction over the suits. 


Arguments in favor of Mr. Norton's claim may be summarized 
as follows: Mr. Norton acquired the land after it was fully 
cultivated and improved without notice of any adverse clain, 
for full consideration and in good faith under the uncontro- 
verted impression that the title which passed to him was in 
fee simple absolute covering patented lands or accretions to 
such lands. The Government's claim to the land was made some 
40 years after the occurrence of the event upon which that 
claim was based. The evidence supporting that claim resulted 
from obscure, ambiguous documentation, records, and photographs 
not readily available to even a reasonably prudent investor. 
Mr. Norton and other similarly-situated occupants believe that 
the Department of the Interior unreasonably denied their color- 
of-title application and has unrelentingly resisted their 
efforts to obtain relief legislation from Congress. These 
claimants believe that the Government should, under circum- 
stances such as those surrounding Mr. Norton's claim, permit 
itself to be subjected to the same equitable defenses, such 
as estoppel and laches, in any ejectment litigation which it 
brings against such occupants. 


Further, Mr. Norton disputes the facts upon which the 
Government's case is based. He contends that the river, largely 
due to flooding during the early 1920's, occupied a wide vari- 
ety of courses in the Palo Verde area, that any attempt to fix 
the position of the river at a given point in time during that 
period, particularly based upon photographs taken some seven 
years later, is unrealistic in the extreme, and finally that 
the cuts made by the Palo Verde Improvement Association in 
1922-23 were ineffective to alter the course of the river or to 
divert it into a new channel, and therefore, that the even- 
tual movement of the river to the east was merely another ac- 
cretive move of the type common in the area prior to the sta- 
bilization of the river. 


Representatives of Mr. Norton assert that during the low 
flow season, the Colorado River flowed in a relatively narrow 
channel or channels, the bed and banks of which ageraded until 
they were higher than the surrounding terrain. When the flood 
season came, the river broke out of its banks and flowed in 
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either numerous channels or one very wide channel, After the 
river receded, the water would be in a new channel. Thus, 
according to this position, the movements of the river were 
avulsive rather than accretive, and land on the west bank was 
not added to federally-owned land on the east bank. 


The position taken by the Government may be summarized as 
follows: Those who occupied lands in the Palo Verde area on the 
Lower Colorado River, or their predecessors in interest, were 
well aware, or could reasonably have discovered, that there were 
a series of accretive movements in the area in the early 1920's 
which were eliminated by man-made, artificial cuts across the 
neck of the river's bends which resulted in the separation of 
accretions to federally withdrawn uplands originally on the Arizona 
side of the river and left them on the California side of the river 
after the river's course was altered. Further, the Government 
contends that Mr. Norton, in purchasing his land in 1955, was 
placed on notice of some possible federal claim by exception in 
his title insurance policy and by suggestion of his counsel that 
a certain risk was involved in acquiring accretion land. The 
Government has further asserted that Mr. Norton could not create 
any "equities" in himself by the payment of taxes or assessments 
to the county or irrigation district, through expenditures for 
improvements on the land, or through reliance upon the absence of 
government action or the failure of federal employees to assert 
a federal interest in his land. The Government has resisted Mr. 
Norton's efforts to obtain relief legislation primarily because 
of the facts set out above as well as the discrimination of 
relief legislation against other settlers along the Lower Colorado 
River and the possibility of the establishment of adverse precedents 
to public domain administration and management. The Department 
of the Interior and Justice Department witnesses in Congressional 
hearings concerning such relief legislation have asserted that 
waiver of traditional common law protections of the sovereign with 
regards to its lands for a specific claimant could well lead to a 
wholesale assault on those protections by other claimants similarly 
situated or by those whoseclaims to public domain lands are based 
upon even lesser "equities." 


In the second session of the 89th Congress, bills were 
introduced in both the Senate and the House which would have 
resulted in establishment of the location of the Colorado 
River in the Palo Verde area at the points established by 
the Interstate Boundary Commission (roughly its present loca- 
tion) and would further have established that all prior changes 
in the location of the river would have been conclusively pre- 
sumed to be accretive. Both Houses passed H.R. 13955, as 
amended (the House version of the bill), after favorable re- 
ports from the respective Interior Committees. On November 14, 
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1966, President Johnson vetoed this bill on the ground that it 
would provide extraordinary relief to a few land claimants and 
discriminate against all others similarly situated and, further, 
that title to the land was based upon extremely complicated 
facts which could only be adequately developed under estab- 
lished judicial rules and procedures in proper litigation. 

In the early months of 1967, requests by members of the Ari- 
zona and California Congressional Delegations to the Secre- 
tary of the Interior and the Department of Justice to post- 
pone or delay pending litigation against the claimants were 

re jected. oe 


In the second session of the 90th Congress, identical 
bills were introduced by members of those delegations which 
were designed to provide in subsequent litigation that the 
claimants, as defendants in suits brought by the United States, 
could assert traditional common law defenses such as equitable 
estoppel and laches, against the sovereign. In testimony be- 
fore the Interior Committees, Departmental representatives 
pointed out that approval of the proposed legislation would 
subject the United States to the five-year statute of limi- 
tations provided by California law and thus would prevent the 
Government from presenting any of its case at trial. Subse- ~ 
quently, the bill was specifically amended to eliminate this 
possibility and, as amended, was passed on October 11, 1968. | 
On October 25, 1968, the President vetoed the bill _on the 
ground that the measure would establish an undesirable pre- 
cedent in subjecting the United States to traditional equitable 
defenses in an ejectment action from the public domain. 


Bills and resolutions have been introduced in the first 
session of the 9lst Congress by Senator Murphy of California 
which would submit over 60 occupancy cases to the Commissioners 
of the United States Court of Claims for the development of a 
factual record on each area of claimed land along the river 
covered by the bills. Once such records were developed, they 
would be referred to the appropriate Congressional Committee 
for consideration of passage of individual relief bills. 


This is yet a third approach to the problem created by 
traditional common law protections for the sovereign against 
Claims to the public domain in ordinary litigation and would 
permit the development of a record with regard to each claim 
under established judicial rules and procedures and permit 
Congress to adopt specific remedial legislation where war- 
ranted on the basis of that record. It should be noted, how- 
ever, that Mr. Norton and those similarly situated in the 
Palo Verde Valley have not availed themselves of this possible 
remedy. No final determination has been made, at this writing, 
as to the procedure to be followed by Mr. Norton in pursuing 
his claim to the disputed land. 
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LOWER COLORADO RIVER: F, EARL HUGHES CASE STUDY 


During the 1950's Mr. Earl Hughes entered upon land sit- 
uated in Township II, Range 25 West, Gila and Salt River Base 
and Meridian, Yuma County, State of Arizona, immediately north 
of the International Boundary, for purposes of cultivation and 
farming these lands. Adjacent land was also entered by one 
Raymond Quon and one H. E. Bilbrey. Although the total acreage 
entered by Mr. Hughes was approximately 150 acres, through a 
lease arrangement with Bilbrey and Quon, Hughes was responsible 
for farming all of the lands entered by the three men. The total 
land entered by the three men was approximately 390 acres. 


Up until September of 1956, the land was irrigated direct- 
ly from the river. However, in 1956, a well and pump were 
installed to provide irrigation water. 


In 1960 the Department of Justice, through the United 
States Attorney's office in the District of Arizona, brought suit 
against each of these individuals to recover possession of the 
land, to eject each of them from this land, and to recover 
appropriate damages, including a reasonable charge for past use 
of the land and return of previous crop subsidies received from 
the Department of Agriculture. The suit was premised upon the 
fact that the lands occupied by Hughes, Quon, and Bilbrey were 
part of the lands embraced within a 1902 reclamation withdzawe} 
and subsequent withdrawals. On April 21, 1961, Mr. Hughes, to- 
gether with Quon and Bilbrey, received notice of a meeting to 
be held May 8, 1961, in Yuma, Arizona to explain the Lower 
Colorado River Land Use Program by Interior Department represent- 
atives and on May 23, 1961, he received further notice that 
applications for temporary use of the land in the Lower Colorado 
River area were being accepted at the Lower Colorado Land Use 
Office. He was advised that an appointment had been made for 
him on the first of June, 1961, in that office for the purposes 
of explaining the operation of the land use program and the 
permit system. 


A decision was made by the Department in May, 1961, to issue 
permits to those against whom litigation had been brought 
by the Department of Justice, if such permit were given 
advance approval by the Department of Justice and the def- 
endant-permittee would execute a stipulation for the entry 
of judgment against him as a prerequisite to the issuance of a 
special use permit authorizing him to continue use of the 
land he occupied. In response to request from the Lower Colo- 
rado River Land Use Office, the Department of Agriculture sub- 
mitted information on July 21, 1961, to the effect that the 
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Hughes, Bilbrey, and Quon farm contained 63.5 acres under 
cotton allotments and 99.2 acres under wheat allotments. The 
Agriculture Department further stated that no agricultural 
conservation payments or acreage reserve payments under the 
Soil Bank Act had been made to these farm operators in 1961. 


Due to an error in communication, the earlier appoint- 
ment scheduled to explain the permit system to Mr. Hughes 
was changed to August 7, 1961. At the August 7 meeting, 
Hughes, Quon, and Bilbrey stated that they wished to divide 
the trespass area covered by the litigation into three parts. 
Mr. Hughes agreed to repay an agricultural conservation pro- 
gram payment of $340.70 which was made by the Department of 
Agriculture in 1958 with respect to a portion of the total 
area. It was agreed, subject to the concurrence of the 
United States Attorney, that this amount would be included as 
part of the Hughes permit application payment rather than as 
part of the judgment to which stipulation was given in the 
District Court in order that the pleadings in that case would 
not have to be amended. 


In cases in which litigation had already been filed by 
the United States, charges for past occupancy were computed 
as part of the judgment rendered in that case pursuant to 
the stipulation and charges for future occupancy came under 
the permit program. It was further agreed that payment of 
the judgment would be made in four equal annual installments 
bezinning December 31, 1961. The system for payment both of 
past use charges and future payments under the use permit. 
program were based upon Bureau of Land Management appraisals 
of the value of the land. 


On October 27, 1961, the Attorney General accepted the 
compromise offer submitted with regard to the case entitled 
United States v, F. Earl Hughes, et al, (Civil No. 3346, P. 
in the United States District Court, District of Arizona). 
In September, 1961, Hughes, Quon, and Bilbrey and their re- 
spective wives executed a stipulation pursuant to a form of 
judgment submitted to the United States District Court for 
the District of Arizona, which acknowledged title to the 
disputed lands to be in the United States and required re- 
covery of the judgment from defendant Hughes in the sum of 
$2,940.86, payable in four annual installments beginning 
December 31, 1961. Similar judgments were rendered against 
defendants Quon and Bilbrey. Judgment was entered by the 
Court on December 4, 1961. ; 


In December, 1961, concurrently with the stipulation 
and entry of judgment, Mr. Hughes paid to the United States 
through the District Court $735.22 which represented one- 
fourth of the past use rental ($650.04) and one-fourth of ‘the 
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Department of Agriculture repayments ($65.18). On December 1, 
1962, the second installment of past use charges was paid by 
Mr. Hughes in addition to a payment of $1,488.00 for present 
use for the calendar year 1963. On December 1, 1963, a 
similar payment was made including payment for present use 
for the calendar year 1964. Final payment for past use was 
made on December 1, 196%, and was included with a further 
payment for present use for the calendar year 1965. On 
January 21, 1965, a final satisfaction of judgment in the 
litigation brought against F. Earl Hughes was filed with the 
United States District Court in Phoenix. ) 


In January, 1968, Mr. Hughes took assignments of other 
parcels of permitted land from other permittees. At the 
present time Mr. Hughes is farming the disputed land under a 
year-to-year extension of the original permit. In 1968 he 
was permitted to amend the original permit in order to allow 
him to participate in the Agriculture Department's upland 
cotton program. 
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Letter, Solicitor of the Department of the Interior to 
Assistant Attorney General, Lands Division, Department 
of Justice, May 2, 1961. 


Letter, Assistant Attorney General, Lands Division, 
Department of Justice, to Solicitor, Department of the 
Interior, May 10, 1961. 


Interview, Gary W. Hart with Albert Romeo, Manager, 
Lower Colorado River Land Use Office, Yuma, Arizona, 
April 7, 1969. 


Id. 


Memorandum, Special Assistant to Secretary, to Administra- 
tor, Lower Colorado River Land Use Office, July 20, 1961. 


Application and permit for use of land in Lower Colorado 
River area. 


News Release, Lower Colorado River Land Use Office, Yuma, 
Arizona, March 8, 1962. 


Memorandum, Acting Director, Resources Program Staff, 
Department of the Interior, to Administrator, Lower Colo- 
rado River Land Use Office, June 24, 1966. 


Id. 


Id. 


Memorandum, Director, Programs Support Staff, to Deputy 
Solicitor, Department of the Interior, September 6, 1967. 


Letter from Manager, Lower Colorado River Office, Bureau 
of Land Management, Department of the Interior, to Gary 
W. Hart, April 17, 1969. 


Id. 


Interview, Gary W. Hart with Jack Brown, Esq. and Randall 
Bain, Esq., Phoenix, Arizona, April 8, 1969; Interview, 
Gary W. Hart with Manager, Lower Colorado River Land Use 
Office, Yiwaa, Arizona, April 7, 1969. 
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Press Release, Lower Colorado River Land Use Office, 
June 10, 1961; The Yuma Daily Sun, Yuma, Arizona, June 11, 
1961, l. | 


Letter from Jack Brown, Esq., Phoenix, Arizona, to Solici- 
tor, Department of the Interior, June 20, 1961. 


Id, 


Interview, Gary W. Hart with Jack Brown, Esq., Phoenix, 
Arizona, April 8, 1969. 


Letter, Solicitor, Department of the Interior, to Jack 
Brown, Esq., Phoenix, Arizona, July 26, 1961. 


"The Colorado River Squatter Problem: The Story of the 
Closed Frontier" by Jack E, Brown, Phoenix, Arizona 
(September 15, 1961). 

Information supplied in large part by the Regional Solici- 
tor's Office, Department of the Interior, Los Angeles, Cali- 
fornia, and the Land and Natural Resources Division, De- 
partment of Justice, Washington, D. C. 


Beaver _v. United States, 350 F. 2d 4 (9th Cir. 1965), cert. 
denied, 383 U. S. 937 (1966). 7 


Supra, note 69, 
Supra, note 69, 
Supra, note 69, 
Supra, note 69, 
Supra, note 69, 


Letter, Deputy Assistant Attorney General, Department of 
Justice, to Gary W. Hart, May 12, 1969, 
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CHAPTER II 
SNAKE RIVER OMITTED LANDS 


A. Phe Problem 
“Omitted Lands" Defined 


Omitted lands, as zenerally referred to in this study, 
are lands omitted from a government survey. Assume, for 
example, that a government survey of public land is conducted 
in which the banks of a navigable stream are reportedly me- 
andered. Thereafter, a homestead is patented with a lecal 
description which refers to the meander line as a boundary. 
Substantial time passes and a resurvey iS conducted. Al- 
though the stream is in the same location as before, the re- 
Survey produces a new meander line. The older meander line 
is found to lie inland from the actual edge of the stream 
represented by the new meander line. The old and the new 
meander lines thereby enclose “omitted land", riparian land 
omitted from the first survey. 


The term "omitted lands" will be used in a more narrow 
sense at some junctures to refer to lands omitted by cross 
error or palpable fraud from an original official survey and 
later found upon official resurvey to be public lands, 


B, Issue Presented 





The initial example given above poses the issue: As 
between the owner of the patented adjacent land and the 
United States, who owns the omitted land? 


€. Facts 
In General. 
1. Description of Area. 


The great Snake River plain swings like an arc 
through southern Idaho from the eastern to the western border 
of the state. It arises on the Continental Divide within 
Yellowstone National Park in Wyoming and flows throuch the 
southern portion of the plain. In earlier geologic time, its 
channel was in the axis of the valley, but lava flows pushed 
the river southward to its present position. The plain is 
eovered with basalts and other volcanics of Pleistocene and 
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recent origin. The basin is thus composed of relatively im- 
permeable rock. The immediate flood plains of the Snake River 
are covered with alluvial deposits, including sands, gravels, 
and silts of Pleistocene and recent ages. From Idaho Falls 
upstream, these deposits are immediately flanked along the 
western bank of the river with extensive areas of undiffer- 
entiated basalts. In the immediate area of Idaho Falls, 
these basalts extend across the Snake River to its eastern 
bank and to variable distances inland. In the immediate 
area of Idaho Falls, this basalt bedrock is intermixed with 
thin deposits of soil. 1 


2. 1877 Survey by John B,- David. 


Prior to 1910, government surveys of public lands 
were conducted under contract by private surveyors, desig- 
nated "Deputy Surveyors". The Surveyor General's Office, 
Boise City, Idaho Territory, contracted with one John B. 
David in 1877 to survey portions of the Idaho Territory. 2/ 
This survey was to include a meandering of certain stretches 
of the Snake River, which would have the effect of segregat- 
ing the bed of that navigable river from the surrounding pub- 
lic land. 3/ 


The instructions to the surveyors of public lands 
which were in effect in 1877 had been published in manual 
form in 1871. 4/ In that manual, as in all subsequent ones, 
the left and right banks of a stream are determined by facing 
downstream. The 1871 manual provided that both banks of nav- 
igable rivers were to be meandered by taking the courses and 
distances of their sinuosities, and this information was to 
be recorded in a field book. In running township or section 
lines, a monument (post or earth or stone mound) was to be 
established at those points where the lines intersected the 
bank of a navigable stream. Those points were, and are today, 
called “meander corners". 


In meandering, the surveyor was instructed to begin 
at a meander corner on a township line and then course (estab- 
lish direction by angle) the banks, measuring the distance of 
each course until the next township meander corner was reached. 
Each of the intermediate points where the meander intersected 
section lines, creating additional meander corners, was to 
be noted. The distance between meander corners was to be 
determined by triangulation "in order that the river may be 
protracted with accuracy” and the details were to be recorded 
in the field notes. 5/ The maximum error tolerated in order 
to close a meander line within each fractional section, or 
between any two meander monuments, was 99 feet. 56/7 
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In addition to the foregoing general instructions, Deputy 
Surveyor David was given various specific instructions 7/ ad- 
monishing him to guard against unlawful or irregular surveying, 
emphasizing the necessity of strict compliance with existing 
instructions and laws, and calling for employment of efficient 
and faithful men as assistants. 


Deputy Surveyor David and his assistants conducted his 
surveys and entered them in field notes. Township plats, record- 
ing the meander lines established by David, were subsequently 
prepared from those field notes and approved, thereby becoming 
the official government survey of the area. 


3. Settlement of Public Lands. 


With the completion of the rectangular surveys, the public 
lands along the Snake River, among the most habitable in Idaho, 
became subject to settlement, principally under the Homestead Act 
of May 20, 1862, 12 Stat. 392, 43 USC §161, et seq. (as amended), 
and the Reclamation Act of 1902, 32 Stat. 388, 43 USC §431, et seq. 
The patents issued by the government variously described the 
perimeters of homesteads by referring to farm units or subdivision 
lots (which were typically bounded on the plats by the David meander 
line) or to the meander line of the “official government survey", 
or otherwise. The legal descriptions commonly contained a refer- 
ence to the approximate acreage patented. 


4, Disputes Among Private Claimants. 


Numerous boundary disputes arose over time between owners 
of patented lands along the Snake River, particularly in the 
65-mile settlement area between American Falls and Idaho Falls. 
The accuracy of David's meander lines was repeatedly disputed. 


Private inquiries to the government became so frequent 
that an investigational survey to determine the actual location 
of the Snake River between American Falls and Idaho Falls was 
ordered by the Surveyor General in March, 1922. Robert A. Farmer, 
U.S. Cadastral Engineer, was instructed to conduct the survey. 


The meander lines run by Farmer in 1922 did not coin- 
cide with those established by David in 1877. The dispar- 
ity at various locations was so great that Farmer was led to 
conclude that many of David's meanders were irregular and 
fraudulent. 8/ Notwithstanding numerous references in his 
field notes to the inaccuracy of David's meanders, Farmer's 
field notes, fox some unknown reason, were never transcribed 
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onto township plats by the government. This prevented the 
investigational survey from becoming an official government 
Survey for the purpose of determining land titles or con- 
clusively identifying omitted land. As a result, no remedial 
action was taken by the government in the wake of the Farmer 
investitational survey. This left the situation, as it was 
before, ripe for dispute. 


5« Hecent Investigational RKesurveys Beginning in 
2057. 


The need for a thorough resurvey, including prepara- 
tion of official township plats showing the meander line of 
the Snake River, became so apparent by 1957 that the BLM 
State supervisor for Idaho ordered commencement of that task. 
Twenty-eight townships reaching upriver from the American 
Falls reservoir to and including the North and South Fork of 
the Snake River, were selected for investigation and depen- 
dent resurvey. 9/ The principal inquiry was the determina- 
tion of the status of areas referred to as islands and omitted 
lands in and alonz the Snake River within those townships. 
This work has proceeded under certain special instructions 10/ 
and the general Manual of Instructions (1947) currently in 
effect. 11 / 





It was necessary in the initial phase of that pro- 
ject to restore the monuments originally established by David, 
retrace his survey lines to the extent necessary for control 
purposes, and generally reestablish his 1877 meander line. 
This dependent resurvey, hereinafter called the “Good Survey" 
after the cadastral engineer responsible, Walter H, Good, re-=- 
established the original township, section, and quarter- 
section points, as well as the meander corners and other me- 
ander points of the David survey. Next, a current meander 
line was established by the modern process of photogrammetric 
surveying. Under this procedure, aerial photosraphs of the 
river and adjoining land areas are relied upon, and the or- 
dinary high water escarpment thus photographed is transcribed 
onto a plat, thereby creating a new meander line. Both the 
old and new meander lines are drawn on the official plats, 
makinz comparison of the two lines easy. 


At this writing, twelve township plats have been 
approved by the authorized cadastral engineers in Washington,l2 / 
seven more have been submitted to Washington for approval, 13. 
and nine are presently being prepared in Idaho for submis- 

Sion to Washington. 14 At numerous locations, the meander 
lines thus far established on both the approved and unapproved 
plats depart sizcnificantly from the meander lines established 
by the David survey. The land area lying between David's 


-132- 


meander lines and the newly established meander lines are now 
rezarded by the zovernment as public lands which were never 
patented. 


6. Quantity and Extent of Omitted Land, 


The magnitude of the omitted land problem is graph- 
ically shown by the acreages involved, The twelve township 
plats of the recent survey which have received final approval 
contain approximately 9,692 acres of omitted land. 15/ The 
seven township plats which await approval in Washinston con- 
tain approximately 3,875 acres of omitted land. 16/ There 
is no estimate available at present of the amount of omitted 
land that will be shown on the nine township plats presently 
beinz prepared for submission to Washington, A reasonable 
estimate of the total amount of omitted land in the twenty- 
eight townships involved in the investizational survey, how- 
ever, is 20,000 acres or more, 


7. Summary of General Problem, 


Although no detailed inventory has been conducted 
to determine how many individual parcels are bounded by 
erroneous portions of the David meander, it is zenerally 
recoznized that the number is sreat. 


Subsequent to 1877, government patents to homesteads 
along the Snake Hiver zenerally described the land by uSe of 
the David meander line, which was presumed to represent, with 
allowances for minor sSinuosities, the actual edze of the Snake 
River. Many patentees in possession of such land assumed 
that their property was actually bounded by the Hiver and, 
accordingly, they occupied the omitted riparian land in 
question. . 


In many cases, the patented land has been subdivided 
and has changed hands numerous times since the issuance of 
the original patent. Some of the original patentees and 
their successors in interest, asserting that their property 
ran to the River, deeded out their holdinzs with legal de- 
Scriptions containing actual references to the Hiver and acre- 
age fissures composed in part of the omitted lands. In some 
of those transfers, purchasers paid money for the omitted 
land and, depending upon the county involved, they and their 
successors in interest have paid real property taxes on 
these omitted lands over the years. 


At various points along the River, improvements 


have been made in or placed upon the omitted lands by owners 
of patented adjacent parcels. The extent of economic re- 
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FIGURE 2 





June 4, 1924 
September 3, 1889 Decree of Distri- 
March 29, 1890 Warranty Deed bution of B's 
UNITED STATES | Homestead Patent — TO A "Lot 5... containing ——- TO Estate. ‘Lot 5"—— TO —— B's HEIRS 
"Pot 5... containing 30, 04 acres" 63.62 acres" $600 (course and dis- 
consideration recited tance description 
"to Snake River") | 
F { 


2 


-135- 








November 24, 1925 
Warranty Deec 

"14 acres more or less” 
(course anc distance 
description ''to the South 
Bank of Snake River; thence 
Northeasterly along said 
south bank of Snake River’’)* 
$1 consideration recited 


—TO 





November 1, 1937 
Warranty Deed 
"14 acres more or legs" 
(course and distance 
description without any 
reference to River or 
meander line) 

$2, 500 consideration recited 


November 24, 1925 
Warranty Deed 

"14 acres more or less" 
(course and distance 
description without any 
reference to River or 
meander line)** 

$1 consideration recited 


TO 





TO 









Werrexy 
if zcres more or less” 

icourse and distance , 
description refers ‘to the 
South Bank of Snake River, 
thence Southwesterly along 
said south bank of Snake 
River" )#** 

$1 consideration recited 


TO 





. description same as ** 


oe 
UY 


November 2, 1937 
Warranty Deed 

"14 acres, more or less" 
(course and distance 


TO 





above); and ''14 acres, 

more or less" (course 

and distance description 
same as * above), 

$2,500 consideration recited 


June 4, 1942 

Warranty Deed 

"16 acres, more or less 
{course and distance 
description same as 
*=* above) 

$1,400 consideration recii 





ti} 
it 





October 16, 1943 May 28, 1945 

Warranty Deed Warranty Deed 

"All of Lot 5" "All of Lot 5" 

(no course and (no course and distance 
distance description; — TO description; no refer- —— TO 
no reference to ence to River; no 

River; no acreage acreage figure) 

figure) $10, 500 consideration 

$8, 000 consideration recited 

recited 





June 4, 1943 
Warranty Deed 

"16 acres, more or less" 
(course and distance 
description same as 
*%* above) 

$1,400 consideration recited 


TO 











UNITED STATES 


FIGURE & 


March 29, 1890 
Homestead Patent 
"Tot 6... containing 30,04 acres" 
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September 3, 1860 
Warranty Deed 

"Lot 8... containing —_ TO 
63,62 acres'’ $600 
consideration recited 


June 4, 1924 

Decree of Diatri- 

bution of B's 

Entate, "Tot 5" TO comme fil jj 
(course and dae 

tance deacripuon 

"to Bnake River’) 


Pape 2 cont'd. 


November 24, 1925 

Warranty Deed 

"14 acres more or less" 

(course and distance 

description "to the South — TO 
Bank of Snake River; thence 
Northeasterly along said 

south bank of Snake River")* 

$1 consideration recited 


November 24, 1925 
Warranty Deed 

"14 acres more or less" 
(course and distance 
description without any 
reference to River or 
meander line)** 

$1 consideration recited 


TO 





November 24, 1925 

Warranty Deed 

"16 acres, more or less" 

{course and distance 

description refers ''to the === TO 
South Bank of Snake River, 

thence Southwesterly along 

said south bank of Snake 

River’')*ee 

$1 consideration recited 





November 1, 1937 
Warranty Deed 
"14 acres more or less" 

(course and distance 

description without any ———- TO 
reference to River or 

meander line) 

$2, 500 consideration recited 


November 2, 1937 
Warranty Dred 

14 acres, more or less" 
(course and distance 
description same ag ** 
above); and "14 acres, 
more or leas" (course 
and distance description 
game as * above), 

$2, 500 consideration recited 





TO om 











October 16, 1943 May 28, 1945 
Warranty Deed Warranty Deed 
"All of Lot 5" "All of Lot 5" 

(no course and distance 


(no course an 
distance desc 
no reference to 


d 

ription; — TO description; no refer- —— TO 
ence to River; no 

River; no acreage acreage figure) 

figure) $10, 500 consideration 

$8, 000 consideration recited 

recited 


June 4, 1943 
Warranty Deed 

"16 acres, more or less" 

(course and distance —————~ TO 
description same as 

*¢® above) 

$1, 400 consideration recited 


ae 


liance upon the assumption of ownership of riparian lands 
varies from case to case. Agricultural improvements consti- 
tute the most common source of economic reliance, | 


Many of the present and past owners of the adjacent 
lands have known, or have had reason to know, that a portion 
of the land they claimed or possessed was actually public | 
land omitted by the 1877 David survey. Low acreage figures 
in some deeds would clearly put purchasers on notice that 
adjacent omitted land was not being conveyed. Boundary dis- 
putes made some owners aware of the mislocation of the David 
meander line. Others came to realize that a question existed 
as to the ownership of the riparian land when attorneys with- 
held title opinions and title insurance companies excepted 
the lands from insurance coverage. Some persons, however, 
probably did not receive actual notice, prior to the 1957 
series of resurveys, of the omitted lands status of the adjacent | 
riparian land they claimed or possessed. | 


Notwithstanding the fact that notice has existed in many 
cases, omitted land claimants have been alarmed by the findings 
of the most recent government surveys showing large areas of 
omitted land. Two omitted land organizations, one for the 
upper and another for the lower Snake River, composed of inter- 
ested landowners, arose after the surveys commenced in 1957 
and have variously functioned to express their interest. 


De Case Study 
Anatomy of a Homestead. 


From the foregoing general description, we turn to a 
specific example of the omitted land problem, tracing the evolu- 
tion of a homestead parcel lying within a 41l4-acre case study 
area near Blackfoot, Idaho, discussed later in this chapter. 





Figure 1 shows two adjacent lots, Lots 16 and 17, contain-| 
ing 10.81 and 18.70 acres, respectively, lying between the David 
meander line and the River. Lots 10 and 11 are shown as composing 
an island, also not meandered by David, and as containing 22.91 
and 36.15 acres, respectively. Lot 5 is shown as the inland parce 
which, unlike Lots 10, 11, 16, and 17, was not omitted from the 
David survey. 


Figure 2 illustrates in skeletal fashion, through the use 


of fictional grantees, the chain of title of the homestead and 
related claims. 


PIobe | 


On March 29, 1890, the General Land Office patented a 
homestead to a Mr. Pritchett. The land was described as 
"Lot No. 5" containing "30.04 acres." 17/ The legal descrip- 
tion referred to the official plat of the survey of said 
land returned to the General Land Office by the Surveyor 
General, which would be the 1877 David Survey. Available 
records and Figure 1 show that Lot 5 is roughly triangular 
in shape; its eastern and southern boundaries are section 
lines. David's meander line runs diazonally from the north- 
east to the southwest, formins the hypotenuse of the tri- 
ansle. According to current records, Lot 5 contains 40. 32 
acres. 


On September 3, 1889, Mr. Pritchett conveyed Lot 5 by 
warranty deed to James Hall, for #600. Accordinz to the leral 
description, the lot contained a fraction more than 63 acres. 
It will be noted from Figure 1 that the combined acreage of 
Lots 5 and 4 is 63.94 acres, sugsvesting the possibility that 
Lot 4 was also being claimed. 


Mr. Hall died intestate in 1924, leaving four daughters 
‘and two sons who inherited Lot 5. The legal description of 
Lot 5 contained in the decree of distribution of the estate 
does not indicate how many acres were included therein. The 
Snake River is used as a monument in the legal description, 
while the course and distance portion of the legal descrip- 
tion appears to coincide with the David meander line. 


On November 24, 1925, the heirs of James Hall conveyed 
three separate parcels, containing 14 acres, 14 acres, and 
16 acres, more or less, to Stanley Hall, Cora Porter, and. 
Florence Hoffman, respectively. The deed to Stanley Hall ( 
described his parcel with reference to the south bank of i 
the Snake River. The deed to Cora Porter described a rec- 
tanzular tract of land with no reference to the bank of the 
Snake River. The deed to Florence Hoffman establishes the i 
south bank of the Snake River as a boundary. Each of the mt 
three deeds recite $1.00 as the token consideration. i 


On November 1, 1937, Cora Porter and her husband con- 
veyed out to Stanley Hall the rectangular parcel for $2,500. 
The next day, Stanley Hall conveyed to James M, Hall (a sur- 
viving son of James Hall) for $2,500 a total of 23 acres, 
composed of the Porter tract and the l4-acre tract along the 
bank of the Snake River which he had received from the heirs 
of Hall in 1925. Later, on June 4, 1943, James M. Hall re- 
ceived the 16-acre tract from the Hoffmans by warranty deed 
for $1,400. The legal description in the latter deed re- 
ferred to the south bank of the Snake Hiver as a boundary. 
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On October 16, 1943, James M. Hall and his wife con- 
veyed "all of Lot 5" to a Mr. Gardner, for $8,000, subject to 
the unpaid balance on two mortgages, On May 28, 1945, the 
Gardners conveyed ''all of Lot 5" to a Mr. H. Arnold Jensen, 
for $10,500 consideration, Mr. Jensen is the present owner 
of Lot No. 5. 18/ 


In review, as indicated by Figures 1 and 2, the home- 
stead was transmuted over time from 30 acres to 64 acres to 44 
acres. It changed from a platted subdivision lot abutting 
on a meander line of an official government survey to a parcel 
described as being bounded on one side by the actual bank of 
Snake River to a platted subdivision lot again. From this 
historical sketch it is clear that ownership of omitted land 
was asserted by some of the grantors in the homestead chain 
ofverrie:. 


Most significantly, available evidence 19/ indicates that 
the owners of Lot 5 since 1899 have variously occupied the 
omitted land in Lots 16 and 17 and paid real property taxes 
thereon, They have also used Lots 10 and 11, which until 
recently were part of an island in the Snake River, for 
pasturage purposes, At various times since 1899, Lots 16 
and 17 have been cleared and brushed for agricultural use by 
various occupants, Mr. Jensen cleared, brushed and cultivated 
a portion of Lot 16 in 1949 for an estimated cost of $2 ,300 
which included the construction of a retaining dike, From 
1945 to 1963, the fencing of Lot 16 cost approximately $300 
to $400. Corrals were built on Lot 17 by Mr. Jensen in 1950 
and 1955, and had an estimated value of $300 in 1963. an 
1960, Mr. Jensen constructed a road across Lots 10 and li, 
having a value of about $100. And, from 1948 to 1960, Mr. 
Jensen leased small portions of Lots 10 and 17 to the City of 
Blackfoot as a land fill dump area, 


E. Common Law Relating to Omitted Lands 
1. Omitted Land Distinguished from Accreted or Relicted 
Land, 


Since omitted lands gains its character by virtue of 
human omission or fraud, it is not to be confused with either 
accreted land, which is created gradually and imperceptibly 
by the addition of natural deposition to riparian land, or 
relicted land, which is fastland created by the recession of 
a body of water. Legal doctrines relating to accretion, avul- 
sion and reliction are not applicable to omitted lands except, 
of course, where omitted land itself has been affected by those 
processes, 


-138- 


It is important to recognize, however, that a disparity 
between the meander line of a survey and the actual edge of 
a river can be caused where, subsequent to the survey, the 
river moves or changes elevation in connection with either 
accretion, avulsion or reliction. 20/ Where land is found 
to exist between a meander line and the actual river, it 
becomes necessary at the outset to determine whether it is 
omitted land or land created by a chanre in the river. Only 
if it is the former do the legal principles relating to 
omitted lands apply. 


Vie Mean High-Water Mark Is Standard of Measurement. 


If a navizable river were meandered at hirh-flood staze, 
riparian fastland would obviously be created between that me- 
ander line and the water once the river returned to normal 
flow. Given the fluctuation in water elevation, it has be- 
come necessary to adopt a standard for determining the par- 
ticular elevation of the river that is to be meandered, The 
“mean” or “ordinary” hish-water mark is zenerally recognized 
as the subject of the meander. The 1947 Manual of Surveying 
Instructions states: 


Mean high-water elevation will be round at the 
marzsin of the area occupied by the water for 

the greater portion of each averaze year; at 
this level a definite escarpment in the soil 
will generally be traceable, at the top of which 
is the true position for the engineer to run the 
meander line, 2// 


Obviously, it would be impractical to require minute sinuo- 
sities in the bank at mean hizh-water elevation to be me- 
andered. Yet the chief purpose of meandering is to deter- 
mine accurately the amount of land which remains after the 
water area has been sezrezated; “reasonable” accuracy in 
determining the measurable sinuosities of the shoreline is 
therefore required, <4 


The difficulty of following the edge or marzin of 
such projections (of land into the water), and all 
the various sinuosities of the water line, is the 
very occasion and cause of running the meander line, 
which by its exclusions and inclusions of sucn 
4rrezgularities of contour produces an average re- 
sult closely approximating to the truth as to the 
quantity of upland contained in the factional lots 
bordering on the lake or stream. Mitchell v, 

Smale, 140 U.S. 406, 413 (1891). 
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3. General Rule: Mean High-Water Line, Not Meander, 
Is Boundary. 


The zeneral rule followed by federal and state courts 
is that meander lines are not the boundaries of tracts bor- 
derinz on navigable streams. "It has been decided again and 
azain that the meander line is not a boundary, but that the 
body of water whose marcin is meandered is the true boundary." 
Nitchell v. Smale, 140 U.S. 406, 414 (1891). This rule is 
applicable to srants of public land. 2a 


in seneral meanders are not to be treated as 
Doundaries and when the United States conveys 

a tract of land by patent referrinz to an official 
plat which shows the same bordering on a navigable 
river, the purchaser takes title up to the water 


line. Producers 011 Company v. Hanzen, 238 U.S, 
334, 339 (1914), 


The meander line, then, while functional, is not senerally 
recognized as defining the margin of land for title purposes, 
As the United States Supreme Court stated long ago in St 


Paul & P, Railroad Company v. ochurmeir, 7 Wall. 272, 286 
(1869) ; 


Meander lines are run in surveyine factional por- 
tions of the public lands borderin upon navigable 
rivers, not as boundaries of the tract, but for 
the purpose of defining the sinuosities of the 
banks of the stream, and as a means of ascer- 
taining the quantity of land in the faction sub- 
ject to sale, and which is to be paid for by the 
purchaser, 


The Idaho Supreme Court has also recornized the rule, 
Johnson v. Hurst, 10 Ida. 308m 77 P. 784, 788 (1904) (dictum) ; 
Younie v. Sheek, 44 Ida. 767, 260 P. 419, 421 (1929)% 


Federal cases following this zeneral rule are legion. 24/ 





The general rule, however, has a well established exe 
ception in public land law. 


, Exception to General Rule Where Land Omitted from 
Survey by Gross Error or Fraud, 


The United States Supreme Court has held that the gsen- 
eral rule is not absolute and that it will not be applied; 
where, for example: 


Me 





The facts conclusively show that no body of water 
existed or exists at or near the place indicated 
on the plat or where. . . there never was, in 

fact, an attempt to survey the land in controversy. 


Jeems Bayou Club v, United States, 260 U.S. 561, 
SOU 1925) F207 Ue 


The Court in Jeems found that the circumstances there in- 
volved indicated clearly that "the omission was of deliber- 
ate purpose or the result of such zross and palpable error 
as to constitute in effect a fraud upon the government." 
Supra, at 564, 


Karlier the Supreme Court had announced in Mitchell v. 


Smale, 140 U.S. 406, 414 (1891), a case applying the zeneral 
rule: 


We do not mean to say that, in running a pretended 
meander line, the surveyor may not make a plain 
and obvious mistake, or be zuilty of a palpable 
fraud; in which case the government would have 
the right to recall the survey, and have it cor- 
rected by the courts, or in some other way. 

Cases have happened in which, by mistake, the me- 
ander line described by a surveyor in the field 
notes of his survey did not approach the water 
line intended to be portrayed. Such mistakes, 

of course, do not bind the zovernment,. 


Official government surveys are presumed to be correct, 
however, and the burden of proving fraud or gross error is 
on the party challenzing the survey. 26 / The question of 
gross error or palpable fraud is one of fact which must be 
decided in each individual case. No absolute criteria have 
been set down by the courts, but some general guidelines 
have evolved. 


A review of omitted land cases reveals that courts will 
compare the amount of land included in the survey to the 
amount of adjacent omitted land as an aid in determining 
whether gross error or fraud occurred in running the meander 
lines. This might be termed the "substantial area" test. 

The more substantial the area omitted, when compared with the 
adjacent area or parcel surveyed, the zreater the likelihood 
of a finding of error or fraud in the establishment of the 
orizinal meander line. And, where a patent recites an acre- 
aze figure equal only to the acreage covered by survey, 
courts are likely to conclude that there was no intention to 
convey in addition adjacent land omitted from the survey. iol 
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In United States v. Lane, 260 U.S. 662 (1923), and the 
companion cases reported therein, the Court found that the 
omitted land was of sufficiently small extent to permit applica- 
tion of the general rule, not the exception. In the six cases 
therein involved, the ratios of surveyed land to adjacent omitted 
land varied between approximately 2:1 to 11:1. 


The omitted lands involved in the Lane and the companion 
cases contained valuable oil and gas deposits. The Court noted 
that the "precisely accurate" resurvey which disclosed the inac- 
curacies in the original survey was prompted by the discovery 
of those valuable oil and gas resources. The Lane court also 
took notice of the fact that, at the time the original survey 
was run in 1839, "the lands were of such little value, the 
locality so wild and remote, and the attendant difficulties so 
great that the expenditure of energy and money necessary to run — 
the line with minute regard to the sinuosities of the lake would 
have been quite out of proportion to the gain." Supra, at 665. 
The Court's decision underlines the importance that the circun- 
stances of each individual case have upon the question of whether 
the general rule, or its exception, applies. 


Si. Applicability of General Rule or Exception 


to Snake River Omitted Lands. 

It is the government's position that the lands lying 
between the 1877 David meander line and the river, as located 2 
and platted in the 1957 Good survey series, were omitted through 
either fraud or gross error, making the exception to the 
general rule applicable, The omitted lands are thus viewed as 
public lands which never passed out of government ownership. 
The Snake River Omitted Lands Act of 1962, discussed below, is 
predicated on this legal position, 


Certain private claimants have taken issue with the 
government's position, however, and are asserting title to the 
lands in current litigation, 


F, Issues Presented in Pending Cases. 


A brief review of the issues presented by two court 
cases presently being litigated in Idaho, and the claims and 
counter-claims being made by the parties involved, further 
illustrates the omitted land problem, 
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1. The Wackerli Case. 


At issue in this case is whether approximately 50 acres 
of riparian land, lying within the city limits of Idaho Falls, 
and situated on the left or east bank of the Snake River, are 
owned by the United States or by certain private claimants 
who trace title to an 1888 public land patent. This land 
lies between the David meander line and the edge of the Snake 
River. As part of the 1957 Good series of investigational 
surveys of certain townships, the BLM in 1961 ordered that 
the subject area be surveyed to determine whether the land 
between the David meander and the river had been omitted 
from that original survey by reason of grossly erroneous loca- 
tion or by fraud. The resulting survey concluded that the 
subject lands had been so omitted from the original survey. 


In 1965, the private claimants filed a protest in the 
Idaho Land Office against the proposed investigational survey. 
Their protest was rejected on administrative appeal. Solicitor's 


Opinion, Burt A, Wackerli 28/ (73 1.D. 280 (1966)). The Solicitor ~ 


concluded that the David meander line was sufficiently erroneous 
at this location so as to bring the case within the exception to 
the rule that the waterline rather than the meander line con- 
stitutes the boundary of a surveyed tract of land. 


The private claimants thereafter filed an action in the 
United States District Court of Idaho, claiming title to the 
land in question. Pleadings have been filed by the claimants 
and the United States in that action and the parties are 
presently engaged in prettial discovery. 29/ 


Private claimants advance several arguments. First, they 
argue that part or all of the land in question was under 
water at the time David conducted his survey in 1877. They 
allege that the flow of the river in 1877 was some three times 
that of the present flow, and that the elevation of the 
river as a result was much higher then than it was at the 
time the 1965 survey was conducted. If the river was at 
a higher elevation in 1877, of course, the chances increase 
that the David survey was not grossly erroneous. Second, 
they argue that the subject lands were worthless at 
the time of the original David survey, and that David was 
expressly instructed not to survey worthless land. Refer- 
ence is made to the special instructions to David, dated 
1877, discussed above. If the land was worthless, they say, 
then the "substantial area'' rule does not apply and the up- 
land adjacent owners have title to the riparian omitted land. 
Third, they state that the omitted lands in question are not 


-143- 


so disproportionate as to bring the case within the exception 
to the general rule that the boundary of a tract is defined 
by the actual river and not by the meander line. 


The government answers as follows: First, it is argued 
that the river was in the same location, and at relatively 
the same elevation, in 1877 as it is today, noting that the 
river flows through a lava rock formation at that point. 
Second, the government contends that the admonition against 
surveying worthless land did not apply to the meandering of 
streams, where accuracy in charting the sinuosities and segre- 
gating the water areas was required. Third, it is pointed 
out that the omitted land, when compared to the patented 
upland, is so substantial that the case comes within the excep- 
tion to the general rule discussed above. 


Private claimants in the Wackerli case are being repre- 
sented by the Idaho Title Company. That company, and other 
title companies in Idaho, have consistently made it a prac- 
tice to insert a clause in title insurance policies except- 
ing omitted land from coverage. The following exception is 
illustrative: "Any claim arising from the difference in the 
mean high water line of the Snake River and the meander line 
as shown by the government survey." For some reason, however, 
that exception was not inserted in the title policies issued 
on the subject lands, making it necessary for the title insur- 
ance company to defend the titles thereto. 


2. The Ruby Case. 


At issue in the so-called Ruby case are some 108 acres of 
land, situated on the right or western bank of the Snake River 
in the vicinity of Blackfoot, Idaho, just across the river 
from the 414-acre case study area, discussed below. In 1965, 
the Ruby Company, a Utah corporation, owner of certain fastlands 
and claimant to adjacent omitted lands, filed an equitable suit 
in the United States District Court in Idaho, 30/ praying that 
the government be enjoined and restrained from acting pursuant 
to the 1957 investigational survey and the 1962 Snake River 
Omitted Lands Act; that the 1957 survey and the Act be declared 
null and void; and that the David survey of 1877 be declared as 
the official government plat and survey. On May 20, 1966, the 
United States filed its own action against the Ruby Company and 
numerous other defendants, all claimants to omitted lands, pray- 
ing for the quieting of title to said lands in the United 
States. 31/ A motion by defendants to have a three-judge court 
convened was denied, but the court granted their motion to have 
the two cases consolidated, 
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G. Helief Legislation. 
1, Statutory Provisions Prior to 1962 Act. 


As noted earlier, disputes amone private claimants as 
to the accuracy of the David meander occurred from time to 
time in the late 19th Century and on into this century. 32/ 


The only relief lerislation pertaining specifically to 
the Idaho omitted land problem passed prior to 1962 was an 
act for the relief of certain persons to whom patents were 
{issued to public lands along the Snake hiver under an erron- 
eous survey made in 1883. 33/ The act dealt specifically 
with omitted lands in only four townships in the vicinity of 
Twin Falls, Idaho. It authorized the Commissioner of the 


General Land Office, in his discretion, to sell at #1.25 per 
acre: 


Any unsurveyed public land which may, on re- 
survey, be found to exist (in certain townships 
specified) to those persons who in good faith, 

by themselves and their predecessors in in- 
terest have heretofore acquired, occupied, and 
improved under the public land laws in accordance 
with a government survey made in 1883. 


The Commissioner was further authorized to adjust, settle 
and confirm by patent the title to any lands which met the 
above description. 


There was legislation of zeneral application in the | 
Color of Title Act of 1928, 34/ of course, which permitted, l 
under certain circumstances, the sale by the Secretary of / 
the Interior of public land held in good faith and in peace- ; 
ful, adverse possession under claim or color of title. 30/, 
The Idaho BLM office reports that only a few parcels of 
omitted land were conveyed over the years under the Act. q 


2. 1962 Act. 


Increasing public concern over the status of the omitted 
lands led to the passage of legislation in 1962 designed pri- 
marily to permit the sale of those lands by the government 
to adjacent landowners who qualified as preference right pur- 
chasers. 9 


Section 1 of the Act provides, in relevant part: 
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That the Secretary of the Interior, in his dis- 
cretion, is hereby authorized to sell at not less 
than their fair market value, as determined by 
the Secretary by appraisal. .. any of those 
lands in the State of Idaho, in the vicinity of 
the Snake River or any of its tributaries which 
nave been, or may be, found upon survey to be 
omitted public lands of the United States. .. 


Excluded from the reach of the section are lands within any 
national forest or federal reservation, any lands lawfully 
settled or claimed under the public land laws, and lands 
coming within the claim of Indians. 


Section 2 of the Act establishes certain preferential 
rights of purchase. 


Any citizen of the United States who, in good 
faith under color of title or claiming as a ri- 
parian owner has, prior to March 30, 1961, placed 
valuable improvements upon, reduced to cultiva- 
tion, or occupied any of the lands subject to 

the operation of this Act, or whose ancestors or 
predecessors in title have taken such action, shall, 
1f such lands be offered for sale by the Secretary, 
have a preference right to purchase such lands at 
their fair market value (which shall not include 
any increased value resulting from the development 
or improvement thereof for agricultural or other 
purposes by the applicant or his predecessors in 
_interest) under such rules and regulations as the 
Secretary may prescribe for the operation of this 
Act. 


Prior good faith improvement, cultivation or occupancy of the 
omitted lands, therefore, is first required. Second, most 
Significantly, the lands have to be offered for sale by the 
Secretary. Only after these two conditions are met does the 
preferential right of purchase vest. And, the sales price 

is to be fair market value, exclusive of the value of im- 
provements. 


The requirement of an appraisal of fair market value and 
the provision excluding federally reserved lands were added 
by committee amendment in the House. 37/ 


Section 3 of the Act requires there to be reserved to 
the United States certain rights to specified minerals. Sec- 
tion 4 gives the Secretary discretion to reserve rights to 
access and other reservations which, in his discretion, he 
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deems appropriate ''and consonant with the public interest and 
preserving public recreational values of the land.'' Section 5 
is a boilerplate provision authorizing the Secretary to 
prescribe all necessary rules and regulations for administration 
of the Act. 


3. Regulations. 


Regulations promulgated under the Snake River Omitted 
Lands Act are found in 43 CFR, §§2214.0-3 to 2214.1-6 to 
2214.6-4. The regulations provide that the BLM is to publish 
a notice, in the Federal Register and in at least one news- 
paper of general circulation within Idaho, that omitted lands 
will be offered for sale, The notice is to specify that 
citizens shall have a period of not less than 30 days within 
which to give notice of their intention to apply as qualified 
preference-right claimants to purchase all or part of the lands 
listed in the publication. 38/ 


Those who file a notice of intention are to be given not 
less than 30 days within which time to file their applications 
to purchase. The application is to be accompanied by a non- 
returnable filing fee of $10. Among other things the applica- 
tion must contain: the description and acreage of the subject 
lands; the description of the adjoining lands, if any, owned by 
the applicant, along with a certificate or abstract of title 
confirming fee ownership and showing the date of acquisition; 

a declaration alleging the basis for the color of title or claim 
of riparian ownership; a statement describing improvements on 

the land, including date when made, identification of persons 
who made them, and an estimate of present value; a statement 
describing cultivation and occupancy; and the names and addresses 
of any adverse claimants or occupants. 39/ 


The regulations next require that the applicant pay the 
purchase price and publish once a week for four consecutive 
weeks a notice inviting the voicing of any objections to the 
issuance of a patent. It is further provided that omitted lands 
for which no preference-claimants qualify may be sold at public 
auction at not less than their appraised fair market value. 
Bidding procedures are provided. The highest bidder, as Long 
as his bid is not less than the minimum price fixed, is to be 
declared the purchaser. 
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H. Administration of the Act. 


1. Procedures Adopted by BLM, 


Pursuant to the above regulations, the Idaho Land Office 
of BLM adopted a 12-step procedure for surveying and offer- 
ing omitted lands for sale. 4V 


Provision is made for notifying adjacent landowners of 
the government's omitted land claim and of the intended sur- 
vey. Procedures are outlined for conducting the surveys, 
preparing and approving the plats, and appealing from any 
decision approving a plat. Field examinations by BLM per- 
Sonnel are indicated, involving requests for comments from 
interested public and private parties as to the use to which 
the land ought to be put. Under the instructions, the Dis- 
trict BLM Manager makes the determination as to which lands, 
if any, are to be offered for sale under the 1962 Act. Pref- 
erence right applications are invited through published and 
mailed notices and thereafter the applications are investi- 
sated and land appraisals are made. The State Land Office 
Manager takes final action on all the preference-right claims. 


2. General Issues and Problems Raised in Practice. 
ae To sell or not to sell. 


As noted above, the right of a preference claimant to 
purchase omitted lands arises only upon a determination by 
the BLM to offer the land for sale. As can readily be imagined, 
there are numerous demands, both public and private, for much 
of this river frontage. The city, county, and state govern- 
ments covet the frontage as a greenway having many scenic 
and recreational values. Because the interstate highway 
System swings through southern Idaho following the general 
course of the Snake Hiver, the riparian land also becomes 
valuable at some locations for highway and interchange rights- 
of-way. 


Private claimants value the land because they have estab- 
lished patterns of prior occupancy and because it provides. 
riparian access to the river. 


Pursuant to the mandate that "the public interest in 
preserving public recreational values" be regarded, the BLM 
has chosen to convey or lease some of the land to public 
bodies under the Recreation and Public Purposes Act. 41/ 
Some of the land is also being retained for administration 
by the Federal Government for public purposes. These deci- 
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sions to dedicate the public lands to public use have upset 
some of the private claimants who would otherwise be able to 
acquire the land as preference-right purchasers. 


b. Delays in subdivision and appraisal. 


Assuming that the private claims to the land are not 
pre-empted by a dedication of the land to public use, there 
4s another grievance voiced by many private claimants. 


Once a block of omitted land has been offered for sale 
and applications by private claimants have been invited, 
there remains the task of subdividing the land and fixing 
its fair market value before a sale can be accomplished. 
Subdivision has been largely deferred by BLM because its 
surveying personnel have been deployed to complete the inves- 
tigational township surveys, described earlier. AS a result, 
preference-richt claimants in the townships already surveyed 
and officially platted must wait a lonz time before they can 
actually purchase. This delay has been avoided in some in- 
stances, where only a few qualified purchasers are involved 
in a particular block of omitted lands, by patenting the 
lands to the various preference-rigsht claimants as tenants 
in common, leaving to those claimants the task of apportion- 
ing the purchase price and subdividing the property by survey. 


The BLM has followed standard appraisal techniques to 
arrive at the fair market value sales price of the land. 
Appraisal involves (1) an identification of the rights to be 
appraised, (2) a determination of the highest and best use 
of the land involved, (3) compilation and analysis of certain 
land and area data (including location value, assessed valua- 
tion, utilities, community facilities, transportation), and 
(4) a review of comparable sales. There has to be an apprai- 
sal of the improvements and then a deduction of that value 
from the total appraised value of the land. 


The appraisal process is costly and time-consuming. 
Limitations of staff have necessitated delays in the appraisal 
and civen rise to complaints. The resultant delay becomes 
important, of course, because the lands tend to appreciate 
jn value while the preference-right claimants await the ap- 
praisal. 


c, Fair market value requirement. 


Many of the claimants are upset with the fair market 
value requirement of the Act. They argue that they have been 
paying taxes on the land and have expended time and money in 
{ts improvement over the years. In some cases, of course, 
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the claimants have already paid money for the land. The 
payment of full market value is a hardship, they say, from 
which they ouzht to have been relieved by Congress. The Act, 
however, is explicit in requiring fair market value. And, it 
must be recognized that these lands have yielded enjoyment 
and income for many of the claimants. 


I. Specific Issues and Problems in Case Study Area. 


A 414-acre area of omitted land near Blackfoot, Idaho, 
was selected for a case study to illustrate the issves and 
problems confronting the government. This area lies partly 
in, partly outside, the city limits of Blackfoot, Idaho (pop- 
ulation, approximately 9,000), county seat of Bingham County 
(population 31,000), and is about one mile from the downtown 
business district. The land is variously zoned for agricul- 
tural, residential and general commercial use. In the last 
few years the hishest and best use of the case Study area has 
been speculative holding for future residential and commer- 
cial development. 


The Good survey of the study area was executed in 1957 and 
the applicable plat was approved in 1960. In the seven sec- 
tions covered by that particular plat, 1,256 acres of omitted 
land were identified, All of the 414 acres in the study area 
appear on the plat as lands omitted from the David survey. 

Upon filing the official plat of the resurvey, BLM was pre- 
sented with the task of administration. 


The BLM has leased approximately 320 acres of the area to 
the City of Blackfoot for recreation and public purposes, and 
the City has developed thereon Jensen Park. Five applica- 
tions by preference-rizcht claimants had been filed on the 
area now leased to the City. The City made timely arranze- 
ments with these claimants which resulted in the private 
claimants dropping their objections to the park plans of the 
City. The park area includes a recreational lake, a 9-hole 
golf course, race track, rodeo grounds, baseball playing field, 
some 50 individual picnic units, a bath house, a couple of 
shelters, a children's play area, and landscaping. Estimated 
cost of development by the City is about $90,000, one-half of 
which is being covered by a grant from the Federal Land and 
Water Conservation Fund. The 25-year lease, executed pur- 
Suant to the Recreation and Public Purposes Act, Supra, carries 
an $80 per year rental rate. The lease will soon be replaced 
by a patent issued under the same Act, 
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A 40-acre plus portion of the Blackfoot City Airport lies 
within the 414-acre case study area. This parcel is currently 
beins surveyed in anticipation of arrangements beinz made to 
legitimate its use by the City. 


In addition to the above public use, four rishts-of- 
way were granted to the Idaho State Highway Department for 
the development of an interstate highway interchange which 
has been completed on the site, 


The remaining acreaze was offered for sale to four pref- 
erence-risht claimants. Preference claimant Jensen, discussed 
above in "Anatomy of a Homestead," is purchasing Lots 16 and 
17 (29.5 acres) for $28,000, under an installment contract 
($2,800 down payment and ten equal annual payments covering 
the balance at a rate of 6% per annum on the unpaid balance). 
Jensen's claim to Lots 10 and 11 were rejected in connection 
with the lease of the 320 acres to the City of Blackfoot. 

The patent to Jensen for Lots 16 and 17 contains several 
reservations, including a right-of-way to the Department of 
Hichways for Interstate 15 and the Blackfoot Interchange, a 
33-foot wide easement along Lot 17 for a public road, and a 
portion of Lot 17 for public access and recreation use. 
Approximately 8-1/2 acres of the 29.5 acres are covered by 
the various reservations above described, leaving 20.85 acres 
for full use and possession. The average appraised value per 
acre, exclusive of improvement value and costs, was therefore 
approximately $1,400. The improvements for the full 29.5 
acres were estimated at approximately $13,700. The value of 
the 8.6 acres covered by rights-of-way was appraised at $1.00 
per acre. 


The omitted lands souzht by the other three preference- 
risht claimants are awaiting a subdivision survey and apprai- 
sal. 


J. Inventory of Omitted Land Dispositions from May 31, 1962 
to December 31, 1968. 


The Appendix to this chapter contains a case-by-case 
inventory of omitted lands disposed of during the above per- 
40d. In excess of 1,886 acres of omitted lands were patented 
durinz that time under the Snake River Omitted Land Act, kec- 
reation and Public Purposes Act and Homestead Act. 


Some 34 applications were filed during the period under 
the 1962 Act by preference-right claimants. Five of those 
applications were completely rejected. Twenty-nine patents 
were issued, covering 1,087 acres of omitted land at a total 
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sales price of $29,583. Some 628 acres of omitted land were 
sold at auction to five purchasers for a total sales price 


of $10,340. 


There were six recipients of omitted lands under the 
Recreation and Public Purposes Act, Approximately 90 acres 
were patented thereunder, at a price of $347.50. 






Three homestead applications were filed on omitted lands, 
two of which were rejected. A patent issued for 81 acres to 
the third applicant, for which the government received $13.05 
in filing fees. 








Two state highway rights-of-way were granted on omitted } 
land, with no receipts to the United States, and covering an i] 
unknown amount of acreage. Two other rights-of-way were 
granted, but the acreage involved is not known, 


Most of the omitted land preferential claim applications 
were filed in 1963. Patents were issued variously from late 
1964 through 1968, The above statistics do not include, of 
course, the recent auction taken in the Blackfoot case study 
area in 1969, discussed above. 


| 
| 
all 
| 
| 
| 
| 
| 


| 
| 


Exclusive of land survey costs, which are considerable, 
it has been estimated that the administrative costs in classi- 
fication, adjudication, status, and docketing activitiy asso- | 
ciated with the 46 cases listed in the Appendix were $47,000, 42/ 


K. Administrative Problems, 


One of the major problems facing the BLM officials in 
Idaho has been the interpretation of government action to the 
public, Given the long history of the omitted land problen, 
and the public reliance upon government inaction, the advent 
of the 1962 Snake River Omitted Lands Act, which made the 
sale discretionary with the Secretary and required receipt of 
fair market value for the land, prompted criticism among pri- 
vate claimants. BLM officials made a concerted effort to con- 
duct public meetings and present programs before interested 
groups, explaining the background of the omitted land problem 
and the effect and administration of the 1962 Act, 


BIM officials and staff in Idaho have been greatly handi- | 
capped by the failure of Congress to appropriate any funds for | 
the administration of the Omitted Lands Act. Manpower and 
expenses have had to be sidetracked from existing programs. 
The inability to dedicate sufficient resources to the prob- 
lem to attack it on a comprehensive and timely basis has, of 
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course, aggravated the public relations problem. It is un- 
fortunate, of course, that the government waited so lonz to 
institute investigational surveys and enact legislation to 
settle the question. Having finally done so, it is most un- 
fortunate that Congress did not allocate funds to administer 
adequately a solution of the problem. Congress ought to appro- 
priate money to staff the various administrative functions 

and underwrite the expenses associated with administering 

the Snake River Omitted Lands Act. 


The Snake River Omitted Lands Act applies to all Idaho 
lands along the Snake or its tributaries “which have been, 
or may be, found upon survey to be omitted public lands," 
Section 1 (emphasis added). Omitted lands become such offi- 
Cially only upon the filing of the plat of survey. Vast 
stretches of river bank have not been subject to an investi- 
gational survey. Many dozen townships yet uninvestigated 
may hold large acreages of omitted land in addition to the 
estimated 20,000 acres already discovered. 


Undertaking further investigational surveys at this time 
would further burden the BLM with administrative problems and 
costs. Yet the question of surveying additional areas should 
be consciously entertained. All areas where reasonable doubt 
exists as to the accuracy of the official meander line ought 
to be treated equally. It is clear that time alone will not 
solve dormant omitted land problems. 
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Footnotes to Part II, Chapter Il. 


1/ 






See, generally, Stearns, H.T., Crandall, Lynn, and Steward, 
W.G., Geology and Ground-Water Resources of the Snake River) 
Plain in Southeastern Idaho (U.S. Geol. Survey Water Supply. 
Paper 774 (1938)); Mogen, C. A., Poulson, E.N., et al., Soil 
Survey of the Idaho Falls Area, Idaho (U.S.D.A., Bureau of © 
Plant Industry, etc., Div. of Soil Survey, Series 1939, 

No. 8, issued 1950). 


The beginning point for surveys in Idaho was established at 
a location approximately 20 miles southwest of Boise City. _ 
This point is intersected by the Boise baseline and the 
Boise meridian; the rectangular surveys of public lands in 
Idaho find their reference point at that marker. 

Title to the bed of a navigable river passes from the United 
States to the state upon statehood. Scott v. Lattig, 227 
U. S. 229, 242-44 (1913). 


Instructions to the Surveyors General of Public Lands of 


the United States, containing also A Manual of Instructions © 


to Regulate the Field Operation of Deputy Surveyors (Wash- 
ington; Government Printing Office, 1871). 


Td. pat lo. 
ldaprate2s. 


E.G., Letter from Surveyor General's Office, Boise City, 
Idaho Territory, August 1, 1877, to John B,. David, Esq., 
U. S. Deputy Surveyor. These particular special instruc- 
tions provided that no lands were to be surveyed except 
those "adapted to agriculture without artificial irrigation, ' 

"irrigable lands or such as can be redeemed and for which 
there is sufficient water for the reclamation and cultiva- 
tion of the same not otherwise utilized or claimed," "tim- 
berlands bearing timber of commercial value," and "coal 
lands containing coal of commercial value."' There also 
appeared an instruction to "include all lands in the town- 
ship contracted for subdivisions which are by law classed 
as surveyable.'' There was no indication on the face of 
these special instructions that the above-described lands 
of dubious value were to be excluded in meandering naviga- 
ble streams. 
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E.G., Field Notes executed by Robert A. Farmer, Book "D", 
Township 2 South, Range 35 East, p. 36: ‘The old meanders 
through this sec., both right and left bank, were undoubtedly 
fraudulent." 


'A dependent resurvey consists of a retracement and re- 
establishment of the lines of the original survey in their 
true original positions according to the best available 
evidence of the positions of the original corners."' J. M. 
Beard, 52 I. D. 451 (1928). See Manual of Instructions 


for the Survey of the Public Lands of the United States, 





- 319-341 (Washington: Government Printing Office, 1947). 


E.G., Special Instructions, Group number 359, Idaho, July 22, 
1957, from Leo M. Petersen, Area Cadastral Engineer, Area 2, 
BLM, Salt Lake City, Utah. 


Manual of Instructions for the Survey of the Public Lands 
of the United States (Washington: Government Printing Office, 


1947). Unlike the 1871 instructions, which controlled 
David's survey and allowed a 99-foot tolerance for error 

(per fractional section) in meandering, the 1947 instruc- 
tions permit what is in effect a 9-foot limit of closure. 
Interview with Eugene Hutteball, Chief, Cadastral Surveys, 
Idaho Land Office, March 25, 1969. See 1947 Manual, supra, at 
237-9. 


The 12 townships covered by approved plats are: T.3 S, 

R 34 E; T.2 S and T.3 S, R 35 E; T.1 S and T.2 S, R 36 E; 

T.1 S, T.1 N and T.2 N, R 37 E; T.4 N, R 39 E; T.4 N, R 4O E; 
and T.3 N, and T.4 N, R 41 E; Boise Meridian, Idaho. 


The 7 townships covered in the plats awaiting approval are: 
Dao eN. ol. GeNeand 1[.5aN,aRe37AE< beoeNyand -T.65N, R. 38: E; 
and T.5 N and T.6 N, R 37 E; Boise Meridian, Idaho. 


The 9 township plats being prepared cover: T.4S, R 33 E; 
[54 SFR 34 Beyabe/eNyeRe39. Es 91s 7eN5iR140 cE To7 Niand 
oS N, Ri 4 bck iat 03 N, Rie Ze Eee Ted N and T.3 N, R 43 E; 
Boise "Meridian, Idaho. 


Source: "area surveyed" figures on the plats listed in 
note 9, supra. 


-155- 


NO 
aS 


Letter from Joe T, Fallini, Idaho State Director, BLM, to 
Gary D. Weatherford, April 18, 1969. 


Lot 5 is located in the SE 1/4 of Section 33, T.2 S, R 35 E, 
Boise Meridian, Idaho, 


Title information supplied by The Bingham Title and Trust 
Co., Blackfoot, Idaho, April 14, 1969. 


Application of H. Arnold Jensen for Purchase under Act of 
May 31, 1962, notarized and executed May 23, 1963, and filed 
with the Idaho Land Office, BIM, on May 24, 1963. 


For an example of a river bank moving away from a meander 
line through the process of accretion, see Madison v, Basart, 
599 «I. D. 415, 421-22 (1947). 


Supra, note ll, at 231-32, 
Ids, atvve232: 


Park Falls Lumber Co. v. Dwyer, 51 1. D. 197, 201 (1925); 
Lee Wilson & Co. v. United States, 245 U. S. 24, 29 (1917). 


E.g-, Hardin v. Jordan, 140 U. S. 371, 35 L. Ed. 428 (1891); 
Jeffries v, East Omaha Land Co., 134 U. S. 178, 33 L. Ed, 
872 (1890); Mitchell v. Smale, 140 U. s. 406, (35 L. Ed. 442 
(1891); United States v. Lane, 260 U. S. 662 (1923). 


In accord, Security Land & Exploration Co. v. Burns, 193. 
U. S. 167 (1904); Live Stock Co. v. Springer, 185 U. S. 47 
(1902); Niles v. Cedar Point Club, 175 U. S. 300 (1899); 


Chapman & Dewey Lumber Co. v. St. Francis Levee District, 
232 U.S. 186 €1914). ut 


State of Louisiana, 60 I. D. 129, 135-36 (1948). The Secre- 
tary of the Interior has a positive duty to determine the 
correct status of the lands where reasonable doubt exists 

as to the validity of a survey. Supra, at 135, citing 
Knight v. United States Land Association, 142 U. S. 161, 
177-78 (1891). In accord, John McClennen, 30 L. D, wp yo 
528-31 (1901); but see George S. Whitaker, 32 L. D. 329, 

331 (1903). 
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see, e.g., Security Land & Exploration Co, v. Burns, 193 
U. S. 167, 180; Ainsa v. United States, 161 U. S. 208, 


229 (1896). 
72eie DD. ©280" (1966): 


Wackerli v.° Udall; Civil No. 1266-92) UsYSP-District Court 
for the District of Idaho, Eastern Division. 


Ruby Company v. Udall, Civil No. 4-65-13, U. S, District 
Court for the District of Idaho, Kastern Division, 


gfe. V. Ruby Company, ‘etvalsgyCiva lANoe 24568520) GPRS. 
District: Court forthe DistrictPors Idaho7p s tasternSpivision., 


ane case "of*Younie’v, "Sheek, “449 idase/0/, 2005p, 4i9m{ 1977) 
is illustrative, The respondent in that case owned frac- 
tional lots bounded by the west meander line of the Snake 
River. The land lying between that meander line and the 
actual bank of the river as it existed in 1922 was being 
claimed both by respondent and appellants. The Idaho 
Supreme Court held that, as between the two private claim- 
ants, the respondent owned the riparian omitted land lying 
between the meander line and the actual mean high water 
MaekeOtetheariver, 


Metrot May 295 1920, el Stat. 4630-31" 
45 Stat. 1069, 43 U.S.C. § 1068-1068b (as amended). 
Beemer Core Rows 2214.) eC Sed. 


Snake. River.Qmitted Lands Act; Act of May 31, 1962, 76 Stat. 
Bormeep wer 15/2269 0H eR. (9097 o/ ch aGoneg. 92d -Sess- 


H. Rep. 1393, House Committee on Interior and Insular Af- 
fairs. The fair market value requirement of the Act departs 
from the formula Congress applied earlier to an omitted land 
problem in Wisconsin. Act of August 24, 1954, 68 Stat. 789 
(e360. Fak. §. 221455) et seqa). ss lneswisconsin vact provided, 
in relevant part: 


That, whenever it shall be shown to the satisfac- 


tion of the Secretary of the Interior that a tract 
of public land, lying between the meander line of 
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an inland lake or river in Wisconsin as originally 
surveyed and the meander line of that lake or river 
as subsequently resurveyed, has been held in good 
faith and in peaceful, adverse possession by a 
person, or his predecessors in interest, who had 
been issued a patent, prior to January 21, 1953, 
for lands lying along the meander line as origi- 
nally determined, the Secretary of the Interior 
shall cause a patent to be issued to such person 
for such land upon the payment of the same price 
er acre as that at which the land included in 


the original patent was purchased and upon the 


same terms and conditions. (Emphasis added. ) 
But, interestingly enough, Congress had required fair market 
value sales to preference right purchasers of omitted lands 
in Wisconsin under the Act of February 27, 1925, 43 Stat, 
1013. 
Section 2214, 6-1. 
Section 2214, 6-2. 


BIM Check List, Snake River Omitted Lands, ILO-2214-227 
(Revised, May 29, 1968). | 


Act of June 14, 1926, as amended by Act of June 20, 1966, 
80 Stat. 210, 43 U.S.C. § 899-1, 


Letter from Joe T, Fallini, supra, note 16, 
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SECTION IIL 


The following portion of the study presents data 
related to trespass activity. Chapter I is concerned with 
the operation of the Mining Claim Occupancy Act. Data is 
presented for each of the eleven contiguous western states 
and Alaska showing the number of anvlications received for 
land patents under the Act, the number of patents granted, 
the number denied, and the principle reasons for denial. 
For a detailed discussion of the provisions of the Minine 
Claim Occupancy Act, reference should be made to Chavter Il], 
Section I, and to the more general description of the Act con- 
tained in the first chapter of that part. These two dis- 
cussions should be interpreted tozether with the followine 
presentation of data. 


Chapter II of this sectioncontains an analysis of 
data provided by the various tederal agencies and militarv 
devartments having jurisdiction over public lands. The data 
is related to the quantity or total impact of trespass in- 
cidents on public lands, the methods of disposing of trespass 
cases, the administrative costs involved in disvosition of 
trespass cases, and the damages to public lands resulting 
from trespass and revenues recovered from prosecution of 
trespassers, administratively or judicially. 


Both chapters contain summaries of the data present- 
ed. The appendices also contain charts setting forth, in 
graphic form, the data contained in each chapter, 


At the conclusion of Chapter I of thissectim are 
ten case studies which present concrete examples of the 
administrative construction of the Mining Claim Occupancy 
Act. The selection of these cases was based uvon their 
representative character in demonstrating the problems faced 
in administering the Act anc the balancing of interests 
necessary to protect the public lands while carrying out 
the congressional intent. 
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CHAPTER I 


MINING CLAIM OCCUPANCY 


The Mining Claim Occupancy Act did not become law until 
late 1962. Therefore, no significant data is available on the 
operation of the Act for the calendar year 1962. The principle 
operating agencies for administration of the Act are the Bureau 
of Land Management, United States Department of the Interior, 
and the United States Forest Service, United States Department 
of Agriculture. The Bureau of Land Management statistics con- 
cerning the actual operation of the Act are available for the 
calendar years 1963 through 1967. A statistical analysis of the 
operation of the Act was made by the Forest Service in 1965 and 
in 1967. The statistics compiled by the Forest Service in both 
those years were cumulative. 


There follows an analysis of the available data from both 
these agencies for each of the eleven contiguous western states 
and Alaska. Included for each state are the total number of 
applications filed under the Mining Claim Occupancy Act, the numbei 
of applications which were granted and for which patents were 
issued, the: number of applications denied and the principle 
reasons given for such denials, and the number of applications 
for patents! which were denied, but where some limited tenure 
was granted to the applicant in the form of a life estate, a 
lease for a term of years, or a special use permit. The data 
presented for each state is cumulative and covers the operation 
of the Act in the state through 1967. Reference should be made 
to Appendix No. 7 for graphic presentation of this same data. 





1 


In the following summary narratives, each of the states 
is listed in the order of the number of applications filed: in 
that state with the state receiving the largest number of 
applications, California, appearing first. 1/ 


A. California 


Federal agencies in California have processed 623 appli- 
cations for’ patents under the Mining Claim Occupancy Act, 
362 of which were received by the Bureau of Land Management 
and 261 of which were received by the Forest Service. Pat- 
ents were granted in 58 of these cases, but were denied in 
129 cases. Some form of limited tenure, usually a life 
estate, was granted in 66 cases. The major reasons for 
denial of applications are as follows: 34 applicants failed 
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to meet the residency requirements of the Act; 18 applica- 
tions were for claims which had been declared null and void 
prior to the passage of the Acts; in 9 cases the applicant 
was determined to be "not qualified"; and in 9 cases appli- 
cations were withdrawn. 


B. Arizona 


Eighty-four applications have been filed in the State 
of Arizona under the Act, 66 applications with the Bureau of 
Land Management and 18 with the Forest Service. Twenty-four 
applications have been denied, and patents have been granted 
in 4 cases. Leases have been granted in 5 cases and a life 
estate was granted in one case. Seven applicants failed to 
pursue their applications to resolution, and three applica- 
tions were withdrawn. Four applicants failed to meet the 
residency requirement. 


C. Colorado 


The Bureau of Land Manazement in Colorado. has received 
43 applications under the Act and the Forest Service has re- 
ceived seven, for a total of 50 applications in the state. 
Five patents have been issued pursuant to these applications, 
and 30 applications have been denied. Limited tenure has 
been granted in 4 cases. Eleven applicants failed to meet 
the qualification requirements and 5 were determined not to 
meet the residency requirements. In 9 cases, the subject 
mining claim was determined to be null and void prior to the 
passage of the Act. 


D. Idaho 


Forty-four Mining Claim Occupancy applications were 
filed in Federal offices in Idaho, 28 with the Bureau of 
Land Management and 16 with the Forest Service. Two patents 
were cranted and 9 applications were denied. Four appli- 
cants were determined to be “not qualified." Twelve life 
estates and one use permit were granted to 13 applicants. 


E. Montana 


Of the 42 applications filed under the Act in the State 
of Montana, 33 with the Bureau of Land Management and 9 with 
the Forest Service, one was determined to meet all of the 
requirements of the Act and patent was granted, but in 11 
cases applications were denied. Four applicants received 
limited tenure on the land. Two applications were with- 
drawn and 6 applicants failed to meet the residency require- 
ments. 
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Fe. Oregon 


Federal offices in the State of Oregon have received 35 
applications for patent under the Act, 31 of which were filed 
with the Bureau of Land Management and 4 with the Forest Ser- 
vice. leven applications were denied, 4 patents were issued, 
and limited tenure was granted in 9 cases, primarily for life 
estates. Seven applicants were determined not to meet the 
residency requirements, 


G. Nevada 


Of the 17 applications filed in the State of Nevada, one 
patent was zsranted and one application was denied, the reason 
siven being the failure to meet the residency requirements. 

No account is given of the disposition of the remaining appli- 
cations. 


H. Washington 


Nine applications have been filed in the State of Wash- 
inzton, 6 with the Bureau of Land Manazement and 3 with the 
Forest Service. Of these, 7 have been denied and patent has 
been issued in one case. Of the 7 denials, 2 were for failure 
to meet residency requirements. Limited tenure was granted 
in 2 cases. 


I. New Mexico 


Seven applications have been filed through 1967 in the 
State of New Mexico. However, no statistics are given for 
the disposition of any of these 7 applications. 


J. Wyoming 


The Bureau of Land Manazement in Wyoming has received 
4 applications under the Mining Claim Occupancy Act and the 
Forest Service has received 2 applications, for a total of 
6. No patents have been issued, one application has been 
denied and limited tenure has been zranted in one case, 


K.. # Utah 
Three applications have been filed in Utah, of which 2 
have been denied and limited tenure has been granted in one 


case. One application was denied for failure to meet resi- 
dency requirements. 
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L. Alaska 


No statistics were available from the Bureau of Land 
Management for the operation of Mining Claim Occupancy Act 
in the State of Alaska. However, Forest Service records 
show that, through 1967, one application had been received, 


for which a special use permit wes granted by the Forest 
Service, 
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Summary 






For the eleven contiguous western states and Alaska, some 
918 applications were filed under the Mining Claim Occupancy 
Act through 1967. 581 applications were filed with the Bureau 
of Land Management and 337 with the Forest Service. Seventy-six 
patents have been granted. 225 applications have been denied, 
Limited tenure, primarily a life estate, has been granted to 
107 applicants. Some 510 applications are not disposed of or 
are otherwise not accounted for. the major reason for denial give 
by the Bureau of Land Management was "failure to meet residency 
requirements" in 70 cases. The principal reasons given for denial 
by the Forest Service were: ''The applicant's failure to meet the 
requirements of the Act as to tenure (occupancy from July 23, 1955 
to October 23, 1962) or occupancy was not a principal place of 
residence," 2/ 


i 


| 


CASE STUDIES 


MINING CLAIM OCCUPANCY ACT 
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Ted R. Wagner: Mining Claim Occupancy 


The Montana Land Office rejected an application by Ted k. 
Wacner for relief under the Mining Claim Occupancy Act and on 
the ground that the claim applied for, the Twin Pines Placer 
Mining Claim, was invalid when located, because the land in- 
volved was included in an application for withdrawal filed 
by the Forest Service and recorded in the Land Office records 
on October 13, 1954. The claim itself was located on Decem- 
ber 4, 1954. Mr, Wagner's application was rejected because 
section 2 of t! Mining Claim Occupancy Act requires that the 
application be for an unpatented mining claim and the claim 
located by Mr. Wagner had never reached that status, 


On appeal to the Bureau of Land Management in Washing- 
ton, the applicant asserted that he and his wife had entered 
upon the premises and occupied the home on the premises since 
Aucust, 1947, and on July 29, 1954, the area was reopened 
for location of mining claims. He contended that he had per- 
formed the necessary assessment work and had in fact made a 
mineral discovery on the claim and had filed a location cer- 
tificate in the County Clerk and Hecorder's Office, At the 
time the United states Forest Service applied for a withdrawal 
of the area, no notice was siven to him. He claimed that, as 
the possessor of a valid mining claim, he was entitled to 
notice and hearing on the application for withdrawal. 


On appeal to the Bureau of Land Management in Washing~ 
ton Mr. Wasner's application was treated as a petition to 
obtain an opinion as to the validity of his claim pursuant 
to applicable revulations., The Land Office was held to have 
incorrect!v treated this petition filed by the applicant as 
an application for the acquisition of a portion of the land 
in the subject claim under the Minine Claim Occupancy Act. 
The Office of Appeals and Hearings, Bureau of Land Manare- 
ment, held that the failure to file a notice of location of 
the claim until December 4, 1954, after the filing of the 
withdrawal application by the Forest Service, in the absence 
of other considerations would have rendered the claim void 
ab initio. However, it was noted that Mr. Wasner contended 
that his claim was a valid one based upon discovery of val- 
uable mineral deposits prior to the filing of the withdrawal 
application. “If it is true that the appellant made a valid 
discovery prior to the segreration of the land by the filing 
of the withdrawal application, he would have acquired a 
ri-ht of possession to the mining claim brouzht against the 
United States. Cf. United States v. Kenneth F. and George A. 
Carlile, 67 I.D. 417 (1960). This is so even though the 
appellant had not yet recorded the notice of location." 
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The Bureau of Land Management remanded the case to the 
State Land Director of Montana, to determine, through proper 
hearing procedures, whether in fact the applicant had made a 
discovery of valuable minerals within the meaning of the min- 
ing laws prior to the time the land involved became segregated 
from such mining claims by notation of the withdrawal applica- 
tion on the record of the Land Office on October 13, 1954, 
The Bureau did point out, however, that even if the claim were 
determined to be invalid as a result of the hearing, that this 
would not preclude Mr, Wagner from submitting an application 
under the Mining Claim Occupancy Act to acquire a portion of 
the land, since it was determined that he might be qualified 
to file such an application under Section 2 of the Act: "This 
is so even though the land is presently withdrawn." Section 1 
of the Act was found to apply only to claims which may have been 
invalidated for any reason or relinquished after the passage of 
the Act. 
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George CC. and Mildred M,. Ponder: Mining Claim Occupancy 


The Ponders acquired a mining claim by quitclaim deed 
dated August 10, 1962, from their predecessors in interest 
wno had occupied that claim prior to October 23, 1962. They 
applied to the Arizona Land Office, Bureau of Land Manace- 
ment, to purchase a portion of the Engineer No. 1 (a/k/a the 
Engineer Lode) Mining Claim located in the Tonto National 
Forest under the Mining Claim Occupancy Act. Their appli- 
cation was denied on the ground that they were not living 
on the claim om %ctober 23, 1962, and their occupancy of the 
claim after that cut-off date was immaterial in determining 
tnetr qualifications under the Act. The Land Office decision, 
dated May 22, 1968, also quoted Section 2 of the Act which 
requires a qualified applicant to have been “a residential 
occupant-owner as of the date of enactment of this Act... 
and which he and his predecessors in interest were in pos- 
session of). «prior! tod ulyac3yy 2962 e 


The applicants appealed from the adverse decision to 
the Director, Bureau of Land Manasement, Washington, D. C., 
who in turn held they could not qualify as applicants under 
the Act and affirmed the Land Office decision. The basis 
for the affirmation was that a qualified applicant for the 
conveyance of land under the Mining Claim Occupancy Act must 
have satisfied the requirements of the Act as of October 23, 
1962, and the occupancy of the claim after that “critical 
date" does not satisfy the requirements of the Act. (Citing 


Henry P, and Leota M, Smith, 74 1.D. 378, 385 (1967)). 
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William W, Niles, II and Mary Stuart Niles: Mining Claim 
Occupancy 


William and Mary Niles submitted an application to the 
Colorado Land Office to purchase a portion of the unpatented 
Mary Placer Mining Claim located in the Arapahoe National 
Forest pursuant to the terms of the Mining Claim Occupancy 
Beuwor October 23, 1962 (76 Stat. 1127, 30 USC 188701—709) 
(1964)). The Colorado Land Office, Bureau of Land Management, 
rejected the application on the sround that the applicants 
had sold the mining claim and the improvements thereon to 
kobert and Diane Steele in 1964 and, therefore, Mr. and Mrs. 
Niles no longer had any right in and to the mining claim on 
which they could base an application, and Mr. and Mrs. Steele 
could not qualify because they were not the occupant-owners 
as of October 23, 1962, as required by the Act. 


Mr. and Mrs. Niles appealed from the Colorado Land Of- 
fice decision (dated July 29, 1968) to the Bureau of Land 
Management, Washington, D. C. The basis for the appeal was 
that the contract of sale of the mining claim to the Steeles 
had not been carried out and therefore the title had not 
passed to the Steeles. Further, Mr. and Mrs. Niles objected 
to the Associate Solicitor's opinion which was the basis for 
the finding that neither party to the sales transaction was 
qualified under the Mining Claim Occupancy Act. They con- 
tended that this opinion was contrary to the intent of the 
statutes since they were the residential occupant-owners as 
of October 23, 1962, of valuable improvements in an unpatented 
mining claim which had constituted for them a vrincipal 
place of residence for not less than seven years prior to 
Oye 2341962. 


The Chief, Branch of Land Appeals, Bureau of Land Man- 
agement, affirmed the Land Office decision holding, inter 
alia, that "the Mining Claim Occupancy Act does not recog- 
nize any copyrights in the occupants of unpatented mining 
claims." The Bureau of Land Management noted that relief 
under the Act is discretionary with the Secretary and may be 
denied even in the case of a qualified applicant. The Bureau 
of Land Management also took note of the case of H. P. 
Crandall which held that Congress had clearly intended to 
limit relief under the Act to those persons "on whom a hard- 
ship would be visited were they to be required to move from 
their lonz-established homes." The decision on appeal noted 
that this case had clearly made the matter of need, as op- 
posed to convenience or desire, "a matter of elemental con- 
sideration.” The applicants’ assertion that they were still 
the record owners of the property was found to be without 
basis in law and of no decisive factual significance. 
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Finally, it was noted that the Department's position in 
interpretinz the Act was to scrutinize applications carefully 
to determine that the purposes of the legislation were carried 
out and that, even though these applicants may have met these 
statutes' specific requirements, by delineation of their claim 
in 1964, they had demonstrated that they could no longer qual- 
ify for the equitable relief that Congress had intended by 
passave of the Act. (Citing, 87th Congress, 2nd Sess., Cone. 
Hec. 17702. (Sent. soyealgocuuls 
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William and Paul G, Rafferty: Mining Claim Occupancy 


An application filed by the Raffertys to purchase a 
3.26-acre tract within the Yellow Button Lode Mining Claim in 
Colorado was denied on the basis that the applicants were not 
residential occupant-owners as of October 23, 1962, as 
required by the Mining Claim Occupancy Act. 


On appeal, the applicants claimed that they had resided 
on the claim for varying periods since the year 1907 and 
intended to reside there in the future, They also claimed 
that their aunt and her husband, Mr. and Mrs. Joseph Rafter, 
resided on the claim from about 1906 to 1963, The fact as 
developed in the record established that Mr. Rafter was a 
residential occupant-owner of valuable improvements on this 
claim and that it was his sole and principal place of residence 
on October 23, 1962, and about 50 years prior to that date. 
The record also revealed, however, that although Mrs. Rafter 
also resided on the claim with her husband, she was not a 
locator, joint owner, or tenant in common with her husband 
of the claim, At no time did she acquire any interest in 
the claim before the crucial date of October 23, 1962. 


The Office of Appeals and Hearings, Bureau of Land Manage- 
ment, upheld the Land Office decision on the basis of the fact 
that Mrs. Rafter inherited any rights or interests she had in 
the claim under her husband's will and not as a co-tenant or 
co-locator in the claim. This interest was never converted 
into a legal right under the Act by the submission of an 
application of a qualified applicant and therefore whatever 
right she possessed terminated upon Mrs. Rafter's death in 
1965. She devised all of her property to the Rafferty brothers 
but only after October 23, 1962, so that ''they acquired no 
rights under the 1962 Act." 


The Bureau cited 43 CFR 2215.0-5(a) which provides: 
"The term 'qualified applicant' means (1) a residential 
occupant-owner. . . or (2) the heirs or devisees of such a 
residential occupant-owner.'' (Emphasis added.) The Bureau 
interpreted the terms "such" to mean the original residen- 
tial occupant-owner, and therefore only his devisees could 
qualify under the regulation. ''There is no provision either 
in the 1962 Act or the regulations thereunder which permit 
the transfer to devisees of the devisee as contended by the 
appellant;' held the Bureau, The Bureau disagreed with the 
Regional Solicitor's opinion that this case involved the 
question of tacking of time under the regulation to make up 
the required statutory period and found instead that the sole 
question was whether there could be two successive devises 
of the interests of a residential occupant-owner, The Bureau 
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concluded that, ''there can be only one such devise and only 
from the miningclaimant (‘such residential occupant-owner' ) 


to his devisee, with no further devise from the claimant's 
devisee,"' 
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Charles A, Byers: Mininz Claim Occupancy 


Frederick and Dorothy Howard filed an application under 
the Mining Claims Occupancy Act of 1962 on Ausust 18, 1966, 
to purchase a portion of the land in the Boby B Lode Mining 
Claim in Colorado. Later correspondence resulted in the 
withdrawal of that application by Mr. and Mrs. Howard and 
the substitution of Charles A, Byers as the applicant. 
Based upon the relinguishment of the mining claim which 
accompanied the application, the parties were notified by 
letter dated October 22, 1968, that the minins claim was 
determined to be invalid. On November 14, 1968, the Colo- 
rado Land Office rejected the anplication on the zround that 
ir. Byers was not qualified under section 8 of the Act which 
provides that rights and privilezes under the Act are not 
assignable and that Mr. Byers had further forfeited his 
rights under that Act by transfer of the claim and improve- 
ments to the Howards. Mr. and Mrs. Howard were likewise 
rejected as qualified applicants since they did not acquire 
their interest in the claimant improvements until after the 
cut-off date of October 23, 1962. 


Mr. Byers contended on appeal from the Land Office de- 
cision that the Mininz Claim Occupancy Act does not elimin- 
ate rights and privilezes under its terms upon Sale of a 
mining claim and that, if he is otherwise qualified under 
the Act, he may exercise those rizhts provided his purchasers 
acree that he may do so. Section 8 of the Act provides that 
"richts and privileges to qualify as an applicant under tnis 
chapter shall not be assignable. . ." Such being the case, 
the applicant contended that he must have retained the rights 
accruing to him as an otherwise qualified applicant since he 
could not convey them to the Howards. 


The Bureau of Land Management, in affirming the Land 
Office's decision held that a claimant under the Act cannot 
both convey his interest and then attempt to perfect his 
claim under the provisions of tne Act Simultaneously. It 
was held that: "The applicant no longer possesses anything 
upon which to base an application. Having divested himself, 
he is without any viable interest. Willian W. Niles II, and 
Mary Stuart Niles, Colo. 2338 (October 4, 1968)." 


Any rights of Mr. and Mrs. Howard under the Act were 
also rejected by the Bureau of Land Manasement since they 
did not commence their occupancy of the mining claim prior 
to October 23, 1962, as required by the Act. 
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Forrest B, Evans and Yolanda J, Evans: Mining Claim Occupancy 


In affirming a Land Office decision which rejected the 
application by Mr. and Mrs. Evans for relief under the Mining 
Claim Occupancy Act, the Bureau of Land Management stated 
that Congress intended in passing the Act to define the prin- 
cipal place of residence as "a site suitable for continuous 
occupancy except during periods when weather and topography 
make use impossible. Not qualifying are sites given casual 
or intermittent residential use, such as hunting cabins or 
week-end retreats," 


Tn 1958, one M. KR. Evans, father of Forrest B. Evans, 
conveyed his interest in the claim and improvements to Mr. 
and Mrs. Evans. The seller continued to reside on the 
claim until 1963. Since that date, Mr. and Mrs. Evans only 
used the mining claim a week or two each summer as a vaca- 
tion residence, The basis for the appeal from the Land Of- 
fice rejection of the application was that the applicants 
were qualified under Section 8 of the Act as the devisees 
of M. K. Evans and not as qualified residential occupant- 
owners in their own rights. The Bureau interpreted Section 
8, providing that the rights and privileges under the Act 
may pass through devise or descent, to mean that such rights 
and privileges may be inherited either by properly executed 
will or through a controlling statute of dissent and dis- 
tribution in the event of intestacy. "While M, R. Evans 
still lives, Section 8 of the Act is not applicable." The 
Bureau reasoned additionally that if the 1958 conveyance was 
not actually a sale, the applicants were not the occupant- 
owners of valuable improvements in an unpatented mining 
claim and that if it actually were a sale, the applicants 
were not qualified since they did not use the claim as a 
principal place of residence on October 23, 1962. 


It was held in this opinion, however, that if M. kK. 
Evans did reserve a mortgage interest in the improvements, 
or that the 1958 conveyance was merely a contract of sale, 
or if M. R. Evans otherwise retained sufficient interest in 
the improvements to qualify under the Act, consideration 
mizht be given to an application by M. kK. Evans under the 
Minins Claim Occupancy Act, if all other conditions are met. 
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Jack T. and Gladys I, Lofstrom: Mining Claim Occupancy 


The applicants acquired title to the Marjory Ann Placer 
Mining Claim on April 22, 1955. The improvements on the 
claim consisted of a 35-year old cabin, an irrigation system, 
and other buildings. The application also stated that sub- 
Stantial portions of time, particularly during the summer 
months, were spent on the claim. Inquiries from the Bureau 
of Land Management's district office concerning occupancy in 
the specific years of 1955 to 1962 were never acknowledged. 

A field investigation dated May 5, 1965, revealed that a 
neighboring year-round resident stated that the Lofstrom's 
used the cabin on the claim on the weekends during the spring, 
summer and fall, and during a larse part of the month of 
August. Another neighboring resident stated that the cabin 
was used during vacation periods and that the Lofstrom's 
principal residence was in Great Falis, Montana. 


Citing departmental regulation 43 CFK 2215.0-5(d) which 
provides that a principal place of residence does not mean 
a site given casual or intermittent residential use such 
as for week-end occupancy, the Bureau of Land Management 
rejected a Montana Land Office decision which granted the 
Lofstroms a lifetime lease on the claim. Citing several 
recent departmental decisions concerning failure to meet 
the residence requirements, the Bureau rejected the appli- 
cation on the ground that sufficient evidence to establish 
a@ principal place of residence had not been provided by the 
applicants. A decision cited at length was Jack A, Walker, 
A-30492 (April 28, 1966), which held thats 


"The purpose of the law is to preserve homes for 
qualified occupants of mining claims, places where 
they have lived for years and from which their forced 
removal because of the invalidity of the mining claim 

‘would be real hardship. There was no solicitude ex- 
pressed by the Congress for the person who has a home 
elsewhere and who merely occupied the mining claim on 
a limited basis or for a limited purpose. Such a 
person would not be uprooted from a home but denied 
the right to occupy the claim." 


The Lofstroms had arzued that the granting of the lease 
was arbitrary and capricious and that full title to the 
land should have been sranted them since they held the prop- 
erty for over ten years and developed it for residential 
purposes. The Department's decision seems to indicate that, 
although year-round residence is not required, a substan- 
tial period of each year must be spent residing on the claim 
applied for. 
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RP, F, Horick: Mining Claim Occupanc 





The Arizona Land Office checked an application by Mrs, | 
BE, F. Horick for a 5-acre tract of land on the Silver Butte — | 
hinins Claim in Yayapai County, Arizona. The application was 
based upon the construction of a cabin on the mining claim 
in approximately 1932 which was occupied for approximately 
seven months each year from 1932 to 1934. For various per- 
iods thereafter, the cabin was occupied for portions of the 
year by the applicant or some other relative. The Depart- | 
ment found that the applicant herself had not resided on 
the claim for seven years prior to July 23, 1962, that her 
husband, havine died in 1952, could not have occupied the 
premises during that period, and that the principal occu- 
pancy during the seven-year period was by another relative. 
Inspection by Forest Service officials revealed that the 
improvements on the claim were very rudimentary and con- 
tained none of the conveniences normally associated with a 
dwelling place. Further, the Forest Kanger in the area 
stated that he had never observed the cabin being occupied 
over the previous five-year period. 








On appeal to the Director, Bureau of Land Management, 
the Land Office decision was affirmed on October 27, 1964, 
An appeal was taken from that decision to the Secretary and 
on November 16, 1965, the Assistant Solicitor for Land Ap- 
peals, upheld the Bureau's decision. The basis for both 
the Bureau's decision and the Assistant Solicitor's affir- 
mance were that the applicant had not occupied the land as 
a principal place of residence for more than seven years 
prior to July 23, 1967. The applicant's appeal to the Sec- 
retary was based largely on the allegation that the Depart- 
ment wanted to use the land in the area for other purposes 
and therefore was not considering the application fairly. 
The Assistant Solicitor rejected these contentions and 
found that the principal place of residence means an improved 
site used by an applicant as one of his principal places of 
residence and not for casual or intermittent residential use, 
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H. T. Crandell: Mining Claim Occupancy 


H. T. Crandell purchased the J. Barton Placer Mining Claim 
in August, 1961, the claim being a portion of the old town site 
of Dedrick, located within the Shasta-Trinity National Forest in 
California. Following an investigation conducted by the Forest 
Service concerning the validity of the claim, the claim was 
relinquished by Crandell on August 20, 1963, after he had filed 
an application to purchase a portion of the land under the 
Mining Claim Occupancy Act. 


The Forest Service investigation revealed that the ''old 
cabin" on the claim did not provide complete residential accom- 
modations and that a newer cabin constructed as a wash room and 
bath house, was not converted into a livable residence until 
after October 23, 1962. The Sacramento Land Office denied the 
application based upon these findings and also found that the 
applicant had not provided significant information concerning 
the dates of residence on the site. The investigation also dis- 
closed that the Crandels had spent a two-week vacation period 
and periodic weekends on the land and that the applicant, as a 
Federal employee, had only a limited amount of annual leave each 
year even though all of that leave was spert on the site. The 
application was rejected for the principal reason that the appli- 
cant had not met the "principal residence" requirement of 
Section 2 of the Act. 


On appeal to the Director, Bureau of Land Management, 
these facts supporting the Land Office decision were related. 
The appellant contended that various members of the family spent 
substantial portims of time on the claim, that in certain years 
the land was used 10 months of the year for varying periods of 
time, but not less than 5 days at a time, that the cabin was 
used as a home on a fairly regular basis, that he was continuing 
to make improvements in the living structures, and that the 
Forest Service had failed to rely upon the best information 
available in making their investigation. 


In affirming the Land Office decision, the Bureau of 
Land Management based its decision upon Section 2 of the Min- 
ing Claim Occupancy Act which requires that the valuable im- 
provements on the unpatented mining claim constitute for the 
applicant a principal place of residence, Particular mte was 
taken of a statement made by the applicant in a letter dated 
October 28, 1963: ''We have never contended that our desert 
property is the principal place of residence, If the 
law stated that it must be the principal residence, we would 
have waited the 5 years the law gives to file, for within 
that time I will have been retired and make it the principal 
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place of residence or at least wait another year for our son 
to zet out of the Army and live there." The Director's office 
found that it was apparent from the record that the applicant 
was not a qualified resident-occupant of the mining claim as 
required by the Act at the time of its enactment. The appli- 
cant's "short and periodic visits to the claim" were not 

found to be sufficient to qualify him for relief under the 
Act. 
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Lloyd Overby, et al: Mining Claim Occupancy 


On February 13, 1963, three applicants, Lloyd Overby, 
Vernon R. Overby, and Wallace Todd, filed an application in 
the Sacramento Land Office, Bureau of Land Management, for 
land containing valuable improvements on an unpatented mining 
claim. The applicants asserted that "the undersigned Vernon 
R. Overby had occupied this claim as a home site continuously 
since 1946; W. Todd intermittently, since 1948; Lloyd B. Overby, 
continuously since 1957; and all three occupy it jointly at 
present.'' Additional data concerning ownership and possession 
dating back to July 23, 1955, was presented with the application. 


A field examination was conducted at the mining claim 
site during July, 1963. The on-the-ground inspection revealed 
that the applicants had not resided on the claim land for many 
years. Both the applicants, Wallace Todd and Vernon Overby, 
were found to have homes located adjacent to the subject land 
which were acquired in 1959, The applicant, Lloyd Overby, 
owned land in Grass Valley, California and had a legal address, 
as of February, 1962, in Grass Valley, Nevada County, California. 
Lloyd Overby also resided on private land adjacent to the sub- 
ject claim. 


The Sacramento Land Office, on August 26, 1963, on the 
basis of the field examination, rejected the application. 
The basis for the decision was that the claimed land was not 
a principal place of residence on the crucial date of October 
23, 1962, under the Act. An appeal was taken to the Director, 
Bureau of Land Management, whose opinion contained a citation 
to the applicable Federal regulations (43 CFR 260.2(a)), which 
defines the term "qualified applicant" as follows: 


"The term 'qualified applicant' means (1) a 
residential occupant-owner, as of October 23, 1962, 
of valuable improvements in an unpatented mining 
claim which constitute for him a principal place of 
residence and which he and his predecessors in 
interest were in possession of for not less than 
seven years prior to July 23, 1962, or (2) the heirs 
or devisees of such a residential occupant-owner,."' 


The Land Office decision on appeal was affirmed on the basis 
that ''Congress has intended that a principal place of residence 
be defined as a site suitable for continuous occupancy except 
during periods when weather and topography make use impossible. 
Not qualifying are sites given casual or intermittent resi- 
dential use, such as bunting cabins or weekend retreats." 
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The applicant's appeal contained no new evidence of 
residential occupancy, but merely restated the conclusion 
that the applicants had resided on the mining claim. for the 
required. period of time. The Bureau of Land Management in 
Washington denied a hearing on the matter since substantial 
evidence existed to affirm the decision of the Land Office 
and no new evidence had been presented in the appeal. 
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Footnotes 


1_/ Data analyzed in this chapter has been supplied by various 


federal agencies through the Public Land Law Review Commis- 
sion. 


2./ Letter from V. R. Carrell, Special Staff Assistant, United 
States Department of Agriculture, to Milton A. Pearl, 


Director, Public Land Law Review Commission, January 29, 
1969. 


-181- 


CHAPTER II 


IMPACT OF TRESPASS ACTIVITY 


The following statistics quantify, in summary form, the 
impact of trespass activity on public lands in the 11 western 
states and Alaska in terms of the number of reported trespass 
incidents, the manner in which trespass cases are disposed of 
and the method used to dispose of them, the administrative costs 
involved in processing the trespass cases, the losses incurred 
in terms of damages to resources, and the amount of revenue 
returned to the Federal Government as a result of disposition of 
trespass cases, Statistics provided in each of these categories 
are presented by federal agency, bureau, or branch of military 
service, The period covered is 1960 through 1967. 





a. Reported Incidents of Trespass by Agency. 


1. Bureau of Land Management. 


During the period from 1960 through 1967, the Bureau of 
Land Management reported the following totals of trespass 
incidents: Agriculture (388); fire (200); grazing (4,027); 
mineral and material (423); occupancy (2,500); rights-of-way 
(388); timber (2,271); unlawful enclosure (49); water (2); 
other (606). The total number of trespass incidents reported 
by the Bureau of Land Management for this period was 10,854. 


2. Forest Service, 


Forest Service statistics for the 11 western states plus 
Alaska are calculated on an average-annual-number-of-incidents 
basis for each type of trespass and are further based upon } 
statistics for the calendar years 1963 through 1967, Therefore, — 
to obtain data for the period of interest (1960 through 1967), | 
it is necessary to multiply this average annual figure by eight, 
the number of years in the period, Using this method of calcula- 
tion, the following statistics are available: Incidents of range 
trespass (4,998); incidents of timber prespass (1,329); incidents | 
of occupancy trespass (6,355); incidents of fire trespass (18,174) 
The total number of trespass incidents reported by the Forest | 
Service, and based upon the average-annual-incident calculation, _ 
for the period 1960 through 1967 in the 11 western States and 
Alaska is 30,855. | 


i 
| 
a 
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3. National Park Service. 


Reported incidents of trespass for the subject period 
include the following: Grazing (3,690); vandalism (2,176); 
rights-of-way (144); mineral (102); illegal hunting and in- 
jury to wildlife (312); occupancy (12); timber (5)3 fire (4)+ 
entering restricted areas (14); water (1); and all others 
(956). For the 11 western states and Alaska during the eight- 
year period, the National Park Service reported a total of 
7,416 trespass violations of all types. 


4, Bureau _of Sport Fisheries & Wildlife. 


Four regions of this Bureau (Albuquerque, Boston, Atlanta, 
and Portland) reported a total of 9,260 incidents of trespass 
for the period 1960 - 1967. The types of trespass cases most 
often reported include hunting and fishing in closed or re- 
stricted areas and violation of the Department of the Inter- 
jor's "Golden Eagle Passport" or recreation permit require- 
ment. 


5. Bureau of Reclamation. 


The Bureau of Reclamation reported 100 incidents of tres- 
pass in the western states during the subject period. This 
total consists of: Access road construction (11); agricul- 
ture faye grazing (7); occupancy (69); and removal of mater- 
jals ° 


6. Atomic Energy Commission. 


Keported incidents on Atomic Energy Commission lands in- 
cludes Demonstrators (2); unauthorized aircraft landing (6): 
vandals (1); hunters (periodic); tourists (periodic); zraz- 
ing (periodic). The Atomic Energy Commission reported one 
incident of trespass on public lands withdrawn from mineral 
entry pursuant to Atomic Energy Commission request. 


7, Military Reservations. 


The United States Air Force reported 61 incidents of 
trespass during the years 1967 and 1968. No data were avail- 
able for prior years. These incidents consisted primarily 
of unauthorized entry by persons or grazing trespass inci- 
dents. 


The United States Army reported 11 incidents of tres- 
pass, some of which were grazing trespass, but most of which 


~183- 





fell within the category "of other." This data was also rep- 
resentative of the years 1967 and 1968 with no information 


available for the prior period. 


The United States Navy reported 247 trespass incidents 
for the period 1960 through 1967. This total included 217 
incidents designated as "simple trespass." 
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B. Manner and Method of Disposal of Trespass Cases. 


1. Bureau of Land Management. 


Of the 10,854 reported trespass incidents during the 
eight-year period, the Bureau of Land Management disposed 
of 4,416 of these incidents through administrative procedures, 
4] cases were disposed of through judicial action, and 2,109 
were closed in some other manner. As to case disposition, 
the Bureau of Land Management uses the term "other" to desig- 
nate incidents where no trespass was found to exist, the tres- 
passer could not be identified, or the case was not collect- 
ible. The remaining number of cases undisposed of includes 
cases still pending or for which no meaningful revorting 
catexzory was available. 


ae Forest Service. 


Statistics provided by the Forest Service show only the 
averace annual number of cases in each category of trespass 
resolved by “court or compromise.” Using the same procedures 
set out under the section dealing with the number of tres- 
pass incidents, the total number of cases disposed of by 
court or compromise under each of the major types of tres- 
pass are as follows: Range (1,363); timber (638); occupancy 
(2,534); and fire (7,994). Thus, of the 30,855 trespass 
incidents reported by the Forest Service for the 12 states 
over the eight-year period, some 12,530 were disposed of 
through judicial procedures or by compromise. 


3. National Park Service. 


Trespass incidents reported by the National Park Ser- 
vice were disposed of in the following manner: 290 arrests 
were made or citations issued; 759 fines were levied; 813 
warnings were issued; 19 occupancy or grazing trespasses 
were terminated by removal; six special use permits were 
issued; and one injunction was obtained. These cases were 
disposed of by the following methods: 846 trespassers were 
taken before United States Commissioners; 143 trespass cases 
were handled in some form of administrative procedure; 250 
cases were brought in state courts and six in Federal Courts; 
three disputes were resolved by negotiation; and 745 trespass 
incidents were handled informally. In almost all cases 
brought before a United States Commissioner, a fine was 
levied. Almost all incidents handled informally resulted 
in a verbal or written warning to the trespasser. 
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4, Bureau of Sport Fisheries & Wildlife. 


Of the four regions of this Bureau which provided data, 
only two (Portland and Albuquerque) presented detailed infor- 
mation on manner and method of trespass case disposition. 

Of the 9,260 incidents reported by the four regions, some 
1,053 cases were disposed of in federal, state, or local 
courts; 102 cases were handled by United States Commissioners, 
and 1,761 were disposed of by some form of administrative 
action. Penalties were assessed in 154 cases, warnings were 
ziven in 16 others, and fines were levied in 339 instances, 


5. Bureau of Reclamation, 


Of the 100 trespass incidents reported by the Bureau of 
keclamation, only one involved initiation of legal action. 
All the rest were handled through some form of administrative 
procedure. Many of the incidents of grazing trespass were 
accidental and resulted from undefined property lines. Where 
agricultural trespass incidents occurred, appropriate rental 
payments covering the period of trespass were collected and 
the trespass was terminated. Approximately 40 incidents of 
commercial trespass involving advertising signs were resolved 
by collection of $1,700 as back rental for the respective 
Sign sites, and the signs were then either removed or 
appropriate contracts entered into for their continuance. 
Appropriate licenses were issued to resolve occupancy tres- 
pass by roads and utilities. In the few incidents where 
permanent loss or damage is caused by the removal of mater- 
ials from reclamation lands, damages are claimed in the amount 
of reasonable payment for the value of the materials removed. 


6. Atomic Energy Commission. 


Trespasses instigated by vandals or demonstrators are 
resolved by prosecution in the appropriate court. Recrea- 
tional trespassers are referred to the fish and game depart- 
ments for administrative action. Aircraft trespasses are 
disposed of by Federal Aeronautics Administration adminis-~ 
trative action. 


7- Military Reservations. 


Since most incidents of trespass reported by the respec- 
tive branches of the armed services were represented by in- 
cidental trespass, most of these incidents were handled by 
removal of trespassers through informal action. 


-186- 


C, Administrative Costs for Trespass Disposition. 
1. Bureau of Land Management. 


No data are available concerning the administrative cost 
incurred by the Bureau of Land Management in prevention, 
detection, investigation and settlement of trespass cases on 
the public land. — 


2. Forest Service. 


Data supplied by the Forest Service concerning administra- 
tive costs of trespass are based upon "estimated annual trespass 
base hours" or time spent, on an average annual basis, by 
Forest Service personnel in resolution and disposition of tres- 
pass cases, Multiplying the average hourly cost of $6.44 (fourth 
step of GS-12), suggested by the Forest Service, by the average 
annual base hours, the following estimates of annual administrative 
costs can be made: Range trespass ($81,440); timber trespass 
($25,168); occupancy trespass ($59,203); fire trespass ($87,726). 
Using the method of calculation set out above, the estimated total 
annual administrative cost for prevention, detection, investigation 
or settlement of trespass cases in the national forests in the 
eleven western states and Alaska is $253,537. 


3. National Park Service. 


Data supplied by the National Park Service shows that 
"estimated administrative funds used in prevention, detec- 
tion, investigation and settlement of trespass on former public 
domain land administered by the National Park Service for fiscal 
year 1968" amounted to $376,288. In addition, in Yellowstone 
National Park some $400,000 was appropriated for "protection and 
management of natural features, wildlife, and overall land area," 
This general category has been interpreted by Park Service 
officials to include administration of trespass problems. However, 
no specific portion of this total amount has been designated as 
administrative cost for handling trespass matters. 


4, Bureau of Sport Fisheries & Wildlife. 


This Bureau, again relying primarily on the Portland and 
Albuquerque regions, reported expenditures of some $533,905 in 
administrarive funds over the eight-year reporting period. No 
detailed break-down is given for these expenditures. 
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5. Bureau of Reclamation, 





Estimates based upon Bureau of Reclamation Regional Office | 


calculations indicate that the total annual administrative 
costs for trespass matters is approximately $11,000. 


6. Atomic Energy Commission. 


Funds directly dispersed for the control of trespass at 
Atomic Energy Commission installations are principally for the 
construction and maintenance of fencing and signs. The total 








cost at three such installations for this purpose was approxi- | 
mately $116,000. No data are available for the amount of funds 


involved in guard services to protect against trespass, 


Ps Military Reservations. 


The United States Air Force estimates that $30,734 was 
expended in administrative costs for the prevention, detection, 
investigation and settlement of trespass at military installa- 
tions in six states where trespass incidents were reported, 





The only figures available from the United States Army con- 


cerning the administrative costs was for the erection of fencing 


at the White Sands Missile Range to prevent continuous grazing 
problems. 1/ Estimated cost of the fencing exceeds $100,000. 
However, funds for that amount have not been appropriated by 
Congress. : 


The United States Navy estimates that approximately 
$2,675,000 were expended during the period 1960 through 1967 
for the prevention, detection, investigation and settlement 
of trespass cases, It should be noted, however, that sub- 
stantial portions of this amount may reflect funds Spent on 
security for naval installations. 
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D. Damage to Resources Resulting from Trespass and Amounts 
of Revenue Received from Settlement or Judgment. 


1. Bureau of Land Management. 


Bureau of Land Management data concerning estimated dam- 
azes for fiscal year 1968 reveals that some $234,144 in dam- 
azes were done to resources on lands under Bureau of Land 
Management control. Of this amount, some $220,698 in revenues 
were received by the United States in the form of settlement 
or judgment for these damages during that fiscal year. 


2. Forest Service. 


Damages estimated by the Forest Service for fiscal year 
1968 totaled some $8,289,158. It should be noted that this 
total figure includes $1,900,493 in costs for the suppres- 
sion of fires and that such amount is customarily included 
in any claim for damages resulting from fire trespass in 
the national forest. In addition, in an action brought by 
the Forest Service against a fire trespasser, the defendant 
in that case recovered a judgment of 4.5 million dollars 
against the Forest Service, presumably as a result of damaze 
to its own timber resources resulting from the fire. That 
amount is included in the Forest Service calculation of dam- 
azes incurred during the fiscal year 1968. The total amount 
collected by the Forest Service through settlement or judg- 
ment in fiscal year 1968 was $557,805. It should be further 
noted that the total damaze figure included amounts charged 
for forage consumed by an impoundment of livestock grazing 
on the national forests and the total amount collected also 
includes the amount collected for such forage and impound- 
ment. 


3. National Park Service. 


Data concerning damage to resources and collection of 
settlement of claims on land administered by the National 
Park Service was not specifically tied to any fiscal or cal- 
endar year. However, since the request for information 
specified the most recent year for which data were available, 
4t must be presumed this information relates to calendar or 
fiscal year 1968. The National Park Service reports that 
$34,648 in damage to resources on National Park Service land 
was done. Of this amount, only $2,160 was returned to the 
Government in the form of settlement or judgment in trespass 
cases, 
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4, Bureau of Sport Fisheries & Wildlife. 


One region of the Bureau, i.e., Portland, reported esti- 
mated damages of $14,235 attributable to trespass. Some 
$14,902 in settlements or judgments were recovered from tres- 
pass cases, It should be pointed out, however, that these 
figures, like others from this Bureau, are incomplete and 
only represent a trend or sample at best. 


5. Bureau of Reclamation, 


Comprehensive damage figures are not available from the 
Bureau of Reclamation, except that, in one case in California 
involving removal of sand and gravel from Reclamation land, 
damages in the amount of $23,000 are being claimed. As to 
recoveries, most of the amounts received are in the form of 
back rental for occupancy of Reclamation land. No compre- 
hensive data are available in this regard. 


6. Atomic Energy Commission. 


No statistics are available for damages to Atomic Energy 
Commission lands or recovery of these damages. 


7. Military Reservations. 


The United States Air Force reports that no damage was 
done to public lands as a result of trespass on those lands 
and no settlements or judgments were obtained. 


The United States Army reports one incident involving 
fire on public lands which resulted in damages of approxi- 
mately $5,500. No settlement or recovery is reported. 


For the year 1967, the United States Navy claimed damages 


of $2,152 resulting from trespass, for which damage claims 
in the amount of $1,500 were awarded by the court. 
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SUMMARY 


Based upon data supplied by the appropriate federal 
azencies administering Section 10 Public Land, the following 
information concerning the total impact of trespass activi- 
ties on such lands may be given: 


1. For the period 1960 through 1967, all federal 
acencies reported a total of 58,813 incidents of tres- 
pass on the public lands. 


2. Of this total number of trespass incidents, 
14,830 trespass cases were resolved through some form 
of judicial proceedings, whether in a federal or state 
court or before a United States Commissioners 6,425 
trespass incidents were handled through established 
administrative procedures; and 21,182 trespass inci- 
dents were handled in some other, presumably less 
formal, manner. 


3. Administrative funds expended in fiscal year 
1968 for resolution of trespass problems amounted to 
$3,996,464 for all agencies involved. 


4h, Statistics for the most recent year available 
from all agencies revealed that some $8,579,837 in 
damages to public lands resulted from trespass inci- 
dents. It should be noted, however, that this figure 
includes fire suppression costs in the national fores* 
plus a 4,5 million dollar judgment against the Forest 
Service arising from a forest fire. Of this total dan- 
aze amount, only $797,065 was recovered by the United 
States as a result of trespass damage done to the pub- 
lic lands. 2/ 


A graphic presentation of these statistics is con- 
tained in Appendices Nos. 8-11. 
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Footnotes 


Letter and enclosures, E. P. Finger, Chief, Programs 
Control Division, Real Estate, Office of the Chief of 
Engineers, Department of the Army, to Milton A. Pearl, 
Director, Public Land Law Review Commission, April 15, 
1969. 


Data analyzed in this chapter has been supplied by various 


federal agencies through the Public Land Law Review Commis- 
sion. 
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SECTION IV 


ALTERNATIVES TO THE PRESENT SYSTEM 


As a result of research performed in the preparation of 
this study, a number of possible modifications in the present 
legal and administrative system for dealing with trespass and 
unauthorized use in the public lands have suggested themselves, 
These have resulted primarily from two sources: one, an analysis 
of the existing system and the difficulties incurred in its 
administration, and, two, interviews with public officials and 
private individuals who either have the responsibility for ad- 
ministering this system or who have encountered difficulties 
attempting to achieve redress under its terms, The former 
involves fundamental construction, examination, and consideration 
of internal consistencies from a strictly legal point of view. 
The latter as a source of possible alternatives, however, is a 
category based upon the experiences of those both inside and 
outside the system who are faced with practical problems result- 
ing from those inconsistencies, gaps, misinterpretations, or 
outright barriers, Other sources considered have been legislation 
prepared and not introduced in Congress, or introduced and not 
passed, legal periodicals and commentaries, and consideration of 
analogous public land problems. 


The following alternatives and modifications are set out 
in the format designed to promote conciseness. These alterna- 
tives are grouped under five major headings including: Organiza- 
tion and classification of existing laws; amendments to existing 
laws; identification of lands and claims; administrative pro- 
cedures; and title determinations. 


All proposed modifications which had some merit and seemed 
reasonable are included. Some are based upon advanced technology 
and obviously require a greater familiarity with such technology 
than legal training provides to receive full and adequate considera- 
tion. The relative advantages and disadvantages of each alterna- 
tive are included. The appearance of an alternative in this study 
should not be construed as an endorsement by the contractor or the 
Commission, 


ORGANIZATION AND CLASSIFICATION OF EXISTING LAWS 
Alternative No, 1. 


All federal statutes relating to trespass and unauthorized 
use of the public lands should be recodified. 
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Issues or Problems to be Solved. 


There are more than two dozen unrelated federal trespass 
statutes. Congress has made no effort to coordinate or corre- 
late these statutes as they were enacted, In most cases, the 
relevant trespass provision is an addendum to a substantive 
statute dealing with administration or disposition of some 
portion of the public lands and is, therefore, not separately 
identifiable, Based upon information contained in this study, 
all federal trespass statutes should be recodified in some 
meaningful form, This recodification should include complete 
re-enactment under a separate, identifiable chapter heading 
and should be designed to eliminate overlaps, inconsistencies, 
and duplication. 


Key Features. 


The result of a major recodification of all trespass stat-| 
utes would probably be a single statute consisting of several 
subsections which would provide uniform prohibitions, standard 
procedures, and established damage provisions relating to all 
forms of unauthorized use on the public lands generally. 


Probable Advantages. 


(1) This alternative would provide a simple, uniform 
system for disposition of all trespass cases by 
those responsible for administering the public 
lands. 


(2) Users and occupants of the public lands could more 
clearly and easily ascertain the prohibitions and 
penalties for unauthorized occupancy or use. 


(3) Existing duplication of penalty and procedural pro- 
visions would be eliminated. 


(4) A single set of procedures for handling various 
kinds of trespass cases, regardless of the agency 
or kind of public land involved, would be estab- 
lished, 


(5) Needless overlapping and duplication would be 
eliminated, 


Probable Disadvantages. 


(1) A uniform trespass statute might not be able to 
encompass the variety of procedures and damage 
provisions required to deal with all types of 
trespass and unauthorized use, 





(2) A certain inflexibility might result from enact- 
ment of a single trespass statute. 


(3) Different types of public land often require 
specific kinds of procedures and penalties. 


(4) Recodification of all trespass statutes might re- 
quire the kind of major legislative effort which is 
unrealistic to presume. 


(5) Recodification of trespass statutes would probably 
depend upon overall, sweeping revisions in the 
public land law, 


Alternative No, 2. 


If federal trespass statutes cannot be recodified or re- 
written, they should at least be consolidated under a Single 
heading in the body of public land laws. 


Issues or Problems to be Solved, 

One who uses the public lands or is entrusted with the 
responsibility for administering them is required to perform 
a major research effort to determine all of the possible pro- 
hibitions and penalties against unauthorized use or occupancy. 
While such an endeavor is not prohibitive to major business 
interests which deal in public land resources as a matter of 
course, it is somewhat unrealistic to presume that an individual 
occupant or user would be capable of the kind of research 
necessary to inform himself of these prohibitions. There- 
fore, all types of public land occupants and users could more 
easily be put upon notice of the variety of penalties and pro- 
hibitions relating to such use and occupancy if all the stat- 
utes were consolidated under one chapter heading in the United 
States Code. Further, such statutes, as consolidated, could 
reasonably be printed in a separate brochure or booklet to 
be made available through government agency offices to those 
interested in occupying or using the public lands or their 
resources, 


Key Features. 
As an alternative to complete rewriting of federal tres- 


pass statutes, this alternative would at least solve the prob- 
lems created by the scattered and often obscure trespass laws. 
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Probable Advantages. 


(1) All trespass-related statutes could be easily 
located and identified, 


(2) Provisions dealing with procedures for handling 
trespass cases would be brought together with 
penalty provisions as well as the actual statutory 
prohibitions themselves. 


(3) A public land user or occupant making a good 
faith effort to educate himself concerning 
possible prohibition and limitations on public 
land uses could more readily do so. 


(4) All related trespass statutes could be organized 
in a coherent manner. 


Probable Disadvantages, 


(1) This alternative again would require a limited 
amount of recodification or rearrangement of 
existing statutes, . 


(2) Often it is advantageous to have a penalty pro- 
vision actually attached to the substantive law 
which it modifies or qualifies, 


(3) It is unclear whether all trespass statutes 
related to public land use would have to be 
contained under one heading or whether such 
statutes would be brought under subject matter 
headings such as timber trespass, mining tres- 
pass, grazing trespass, etc. 


Alternative No. 3, 
SS SSS 


Some uniformity should be achieved in the respective 
penalty provisions contained in federal trespass statutes. 


Issues or Problems to be Solved, 


Some trespass statutes contain unreasonably harsh pen- 
alties, some penalty provisions are vague, and some statutes 
provide no penalty at all. Where vagueness exists, serious 
constitutional questions are created, Even where no legal 
reason exists for clarifying penalty provisions, however, 
equity alone dictated that such penalty should be clearly 
spelled out. In addition, they should be made more uniform 


and should be more closely coordinated. A single uniform 
penalty provision for each degree or kind of trespass should 
be considered, 


Key Features. 


This alternative, like Alternatives 1 and 2, is designed 
to eliminate confusion, duplication, and inconsistency in the 
trespass laws. This alternative would eliminate the possi- 
bility of constitutional challenge of trespass penalty pro- 
visions for vagueness and, also like the former two alterna- 
tives, would more nearly guarantee that one who occupies or 
uses the public lands is on notice of the penalties to which 
unauthorized occupancy or use will subject hin. 


Probable Advantages. 


(1) Inconsistencies and duplication in existing tres- 
pass penalty provisions would be eliminated. 


(2) Public land occupants and users would more clearly 
be notified of the risks and penalties for viola- 
tion of the law. 


(3) Unreasonably harsh penalties would be eliminated. 


(4) Penalties would be provided under circumstances 
for which no penalty is presently in existence. 


Probable Disadvantages. 


(1) In consolidation of existing penalty provisions, 
the flexibility provided by relating a specific 
penalty to a specific substantive statute might be 
eliminated. 


(2) It might be impossible to relate a single set of 
penalties to the variety of trespasses, unautho- 
rized occupancies, and unauthorized uses which are 
possible on the public domains. 


Alternative No. 4, 





Clear and well-defined definitions of trespass and ac- 
tions which constitute trespass and unauthorized use should 
be provided in the law. 
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Issues or Problems to be Solved, 





In many instances, existing statutes fail to properly 
define trespass or activities which constitute trespass as 
related to public land resources. AS a consequence, occu- 
pants or users of public land are unable to condition their 
activities in accordance with existing law and therefore in- 
advertently violate established prohibitions. By more clearly 
defining such violations and the conduct which constitutes 
trespass, the occupant or user would at least legally, if 
not also practically, be placed upon more pd oie notice of 
a possible prohibition or violation. 


Key Features. 


Statutory and regulatory definitions of trespass and un- 
authorized use would, like the previous three alternatives, 
clarify the prohibitions for unlawful and unauthorized uses 
both for the administrators responsible for safeguarding the 
public lands and for those who use and occupy such lands. 


Probable Advantages, 


(1) Clear definition of trespass would aid in law 
enforcement by making violations more easily 
identifiable, 


(2) Less opportunity for dispute concerning the nature 
of a violation would exist. 


(3) A definition of trespass would constitute a Con- 
gsressional declaration of policy regarding the 
nature of trespass, and, therefore, clarify the 
concept for public land users. 


Probable Disadvantages, 


(1) A workable, meaningful definition of trespass could 
be very difficult to determine. 


(2) There could be substantial problems in arriving 
at a definition which would encompass all forms 
of trespass or on the other hand, to develop a 
series of definitions to fit each specific type 
of trespass. 
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AMENDMENTS TO EXISTING LAWS 
Alternative No, 5, 


The Color of Title Act should be amended to clarify the 
definition of "good faith" as used in that Act. 


Issues or Problems to be Solved. 


The term ''good faith" has a variety of definitions, but 
the two primary definitions are based upon legal tradition 
and common usage. As used in legal parlance, good faith in- 
volves a lack of notice of adverse claim and the burden of 
investigation of the validity of one's title, As used in 
ordinary discourse, good faith is ordinarily taken to mean 
honesty or lack of guile. A study of interpretations of the 
Color of Title Act, particularly by administrative agencies, 
and the legislative history lead to the conclusion that Con- 
gress probably intended the phrase to be interpreted accord- 
ing to common usage, whereas administrative agencies and courts 
have defined it along traditional lines of legal construction, 


Key Features. 


A more precise definition of the characteristics of 
"good faith'' should be provided by Congress in order to elin- 
inate existing ambiguities in its interpretation. 


Probable Advantages. 


(1) A clearer definition of the phrase "good faith", 
whether in its ordinary sense or in its strictly 
legal sense, would permit administrators to 
adhere to Congressional intent more nearly. 


(2) The distinction between those who have occupied 
land in good faith and those who have not exer- 
cised such good faith would be more readily deter- 
minable, 


Probable Disadvantages. 


(1) It is unlikely that Congress could arrive at a 
satisfactory definition suitable to all interested 
parties, 


(2) It is unlikely that there is a clear Congressional 
understanding of the nature of the phrase and the 
implications of the various interpretations placed 
upon it. 
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Alternative No, 6. 
The Mining Claim Occupancy Act should be amended to per- 


mit more flexible categorization of those who are qualified 
to take advantage of its terms, 


Issues or Problems to be Solved. 





In actual practice, the arbitrary termination date for 
qualification under the Act and the strict interpretations 
of residency qualification, in many cases, operate to elim- 
inate otherwise qualified claimants. Given a broader lati- 
tude on the part of the administrator who must determine 
qualifications, those who narrowly miss qualifying under the 
Act would be able to take advantage of its terms, 


Key Features, 


The key feature in this alternative would be the elim- 
ination of an exact date for qualification under the Act and 
the broadening of the definition of residency requirements. 


Probable Advantages. 


(1) Those whom the Act was intended to cover, but who 
were unable to meet certain narrow restrictions 
under its terms, would be permitted to receive a 
patent to restricted mining claim areas. 


(2) The original legislative intent behind the passage 
of the Mining Claim Occupancy Act would more nearly 
be carried out, 


Probable Disadvantages, 


(1) Any amendment of the Act at this point would dis- 
criminate against those whose claims have already 
been disallowed. 


(2) Elimination of statutory time requirements and re- 
Sidency qualifications would expand administrative 
discretion too broadly and permit arbitrary allow- 
ances and disallowances of claims. 
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Alternative No, 7. 


The Public Land Sales Act of 1968 should be amended to 
permit the sale of land, for its fair market value, to the 


occupant who improved the land and held it in unintentional 
trespass, 


Issues or Problems to be Solved. 





At the present time, under the clear terms of the 1968 
Act, the Secretary is authorized to sell lands held in unin- 
tentional trespass to the highest bidder at public auction. 
According to the applicable legislative history, this Act 
was passed in order to permit disposition of lands which had 
been occupied unintentionally and improved by the occupant. 
Under the terms of the Act, someone other than the occupant 
may succeed in acquiring the land by the payment of the high- 
est amount. The statute should be revised to permit a pref- 
erence right on the part of the occupant to purchase the land 
for full and fair market value. 


Key Features, 


Equity dictates that one who occupies and improves the 
land unintentionally, even though in trespass, should be per- 
mitted to obtain the land for its fair value if it is to be 
sold. 


Probable Advantages, 


(1) The legislative intent of the Act could be carried 
out by giving an absolute preference right to the 
occupant. 


(2) No substantial disadvantage would be realized by 
the Federal Government, since seldom would the 
highest bid at public auction exceed the fair 
market value of the land. 


Probable Disadvantages. 


(1) Some revenues might be lost by the Federal Gov- 
ernment by the elimination of public sales under 
certain circumstances, 


(2) A trespasser on land should not be encouraged by 


giving him an absolute preference right over all 
other possible bidders, 
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IDENTIFICATION OF LANDS AND CLAIMS 


Alternative No. 8. 


A periodic inventory, including physical inspection, 
should be made of all public lands. 


Issues or Problems to be Solved. 





Government representatives contend that substantial trés- 
pass problems result from the fact that occupants are able to 
zo on the publie land and, in many cases, improve the land 
and erect structures without the Government's knowledge. When 
dispossession actions are later instituted, the occupants 
claim that they have certain equities arising from their im- 
provements and length of occupancy. On the other hand, the 
Government asserts the traditional defenses of the sovereign, 
1.e@., that adverse possession does not operate against it, 
to protect itself against these unknown intrusions. A system 
of inspection could be instituted which would guarantee per- 
jodic inventory of the land and a determination of total eccu- 
pancy and uses. Private occupants and users as well as the 
Federal Government would be protected. 


Key Features. 


All the tools of modern technology would be used to solve 
this persistent and perennial problem of public land manage- 
ment. Such technological uses should include satellite-- 
infrared survey techniques, high-level photo. reconnaissance, 
and low-level airplane and helicopter inspections, to identify 
all public land uses. Further, computer technology should be 
used as a means of cataloging and remembering such uses, 


Probable Advantages. 


(1) The Government would be much better able to 
identify uses and occupancies of its land and thus, 
to control and regulate such uses and occupancies. 


(2) Private users of the public lands would have a 
much more difficult time in establishing lengthy 
occupancies and expending substantial amounts of 
time and money in improvements without detection. 


(3) The Government would be much better able to assess 


comprehensively all the uses being made of the 
public lands. 
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Probable Disadvantages. 


(1) Some of the technology involved, particularly 
satellite photography, is still an infant science 
and has not been tested for these purposes. 

(2) Costs of this program might prove to be prohibitive. 


(3) Substantial budgetary increases might be required 
to implement this program, 


Alternative No. 9. 


The boundaries of all public lands should be identified 
and located. | 


Issues or Problems to be Solved. 





Closely related to the discussion under Alternative No. 

8 is the problem arising from the vast quantity of unsurveyed 
public lands or public lands whose boundaries have not been 
fixed, Encroachments along the borders of public lands by 
private owners or users in a Large number of instances result 
from a lack of awareness as to the area claimed by the Federal 
Government in the absence of established boundary lines. Once 
all public lands are identified and located and boundary lines 
established, a substantial amount of trespass, particularly 
unintentional trespass, would be eliminated. 


Key Features. ; 7 4 


Completion of surveys and establishment of all public 
land boundaries would greatly enhance public land management | 
and place the users and occupants of public lands on notice 
of the location of government-owned lands. | 


Probable Advantages. 


(1) The Government could identify all the land which 
it owns and thus carry out the kind of inventory 
and inspection (suggested in Alternative No. 8) 
which is required. 


(2) Fixed boundary lines would limit the vast quantity 
of unintentional trespass incidents which occur out 
of a lack of knowledge of federal boundaries. 


(3) Dispossess..cu of trespassers would not have to 


await completion of survey, as was required on 
the Lower Colorado River. 


Songs 


Probable Disadvantages. 


(1) Administrative costs of implementation of this 
alternative would be substantial. 


(2) Performance of all remaining survey work for iden- 
tification of public land boundaries would take an 
extremely long time unless substantial increases 
were made in survey personnel. 


Alternative No. 10. 





A federal notice or filing statute for all public land 
claims should be enacted, 


Issues or Problems to be Solved. 


No comprehensive system exists for apprising the Govern- 
ment of all claims made to public lands. Although many public 
lands disposal statutes require filing of entry papers and 
reports, laws relating to public land resources do not always 
require such reporting or filing (e.g., particularly under 
the mining laws), Further, no central filing system of public 
land claims is maintained at the present time. 


Key Features. 


An important feature would be the establishment of a cen- 
trally located data bank containing basic information concern- 
ing all claims made to public lands, wherever located, 


Probable Advantages. 


(1) As to any particular parcel of land, a list of all 
claims made to such land, whether arising from the 
mining law, homestead or other land laws, 011 and 
sas leasing laws, or whatever, could be identified 
within a matter of seconds through computer tech- 
nology. 


(2) The Government would be able to identify each claim- 
ant by name and mailing address. 


(3) Substantial amounts of trespass could be restricted 


or eliminated by the use of a central data bank to 
record all claims to public lands. 


-204- 


Probable Disadvantaces, 


(1) 


(2) 


(3) 


Occupants and users of public lands would resist 
the requirement of filing another federal form. 


A substantial educational program would have to be 
instituted to make the general public aware of the 
recording or filing requirements. 


It is doubtful that even this uniform and universal 


System would be totally adequate to identify all 
claimants and users of the public lands. 
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ADMINISTRATIVE PROCEDURES 


Alternative No. 1l. 


There should be established by statute a uniform federal 
agency policing authority. 


Issues or Problems to be Solved. 


At the present time, the National Park Service maintains 
a system of park police, and the Forest Service employs forest 
rangers, both of which forces possess varying degrees of police 
authority. However, an agency such as the Bureau of Land Manage~ 
ment with broad administrati e and management obligations does 
not have similar authority. If Bureau of Land Management officia 
presently find an unauthorized occupant on public land under thei 
jurisdiction, they have no statutory or regulatory authority to 
apprehend or arrest such an occupant or to bring him forthwith 
before a magistrate. 











Key Features. 


Under this alternative, each federal agency having public 
land management responsibilities, would have police authority 
sufficient to permit authorized agency employees to apprehend 
willful trespassers, bring them before a magistrate, and ex- 
pedite disposition of flagrant violations of the law. 


Probable Advantages. 


(1) Every agency would have the same authority to | 
control trespass. 


(2) The number of lengthy delays, occasioned by 
the processing of reports and recommendations | 
through the program agency and then the Depart- 
ment of Justice, would be limited, 





(3) Complex ejectment litigation would be limited 
and speedy resolution of at least some trespass 
cases would be achieved. 


Probable Disadvantages. 


(1) Congress might not be inclined to expand public 
land management authority to include a broader 
policing power. 


(2) This alternative might, in effect, broaden criminal 
penalties for occupancy of public land in trespass. 
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Alternative No, 12. 


A uniform and expeditious administrative procedure for 
disposition of trespass cases should be established. 


issues or Problems to be Solved. 





At the present time, there is no single system for dis- 
position of trespass cases, Procedures followed by federal 
agencies are not always well understood by the agency employees 
themselves and often are a source of bewilderment to the pub- 
lic generally. Different kinds of trespass cases are handled 
differently depending on their nature, and the agency under 
which they arise. 


Key Features. 


Uniform administrative procedure for trespass cases gen- 
erally would provide a more simple and direct system for dis- 
posing of trespass matters, and would guarantee that each 
user or occupant of the public lands and their resources would 
receive equal treatment in any federal agency. 


Probable Advantages. 


(1) Administrative procedure and system of adjudi- 
cation would be established throughout the fed- 
eral structure, 


(2) All parties, whether public or private, would more 
readily understand the system of administrative 
adjudication. 


Probable Disadvantages. 


(1) To a limited degree, at least, agency administra- 
tive procedures are molded to fit the needs of that 
particular agency and therefore, should probably 
not be altered. 


(2) It is doubtful that a uniform adjudicative system 


could be implemented within the federal agencies 
involved. 
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TITLE DETERMINATIONS 


Alternative No. 36 


Consideration should be given to the enactment of a fed- 
eral marketable title act. 





Issues or Problems to be Solved. 


Problems are created by the assertion of a federal right 
to land held in private occupancy for many long periods of 
time. Occasionally, after land has passed through private 
hands for years, “he Federal Government will assert a right 
or interest in that land after private parties have acted in 
substantial reliance upon an apparently clear private title. 
Legislation might be enacted limiting the number of years a 
chain of title had to be traced and providing that, if the 
title is unencumbered during that period, it is good and mar- 
ketable and a bona fide purchaser for value takes free and 


clear of all claims, including those of the Federal Govern- 
ment. 


Key Features. 


Enactment of a federal marketable title act would effec- 
tively eliminate a federal claim to land after the period of 
years fixed in the statute. 


Probable Advantages. 


(1) Private titles would be made more marketable. 


(2) As a corollary, the Federal Government would 
be prohibited from asserting its title and thus 
overturning a chain of private title. 


Probable Disadvantages. 


(1) Enactment of such legislation would be contrary 
to the traditional common law relating to the rights 
of the sovereign to its lands. 


(2) The Federal Government would be forced to rely on 
the administrative and management capabilities of 
its employees, which it is presently not required 
under the law to do. 


(3) A tremendous burden would be placed upon federal 
azencies to identify and inventory all the public 


lands, at a substantially increased administrative 
COST. 
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Alternative No, 14, 


Under limited circumstances, the sovereign might waive 
immunity in private suits to quiet title. 


Issues or Problems to be Solved. 





At the present time, a private land claimant cannot join 
the United States in a suit to quiet title. Thus, even if a 
quiet title suit is completed, the private claimant has no 
assurance that a later federal claim will not be made against 
his title. Because sovereign immunity is available to the 
Government, one who occupies or claims land in which there 
may be a federal interest is effectively prohibited from ever 
resolving that potential conflict through his own initiative. 


Key Features. 


Waiver of sovereign immunity under limited circumstances 
would permit a private claimant to join the Federal Govern- 
ment to determine the nature of any potential federal inter- 
est and thus effectively quiet his title. 


Probable Advantages. 


(1) Doubts as to title to land, where the Federal 
Government may be involved, would be resolved. 


(2) “Stale” federal claims would be prohibited. 


Probable Disadvantages. 


(1) It would be extremely difficult to define the cir- 
cumstances under which waiver of sovereign immunity 
should be permitted. 


(2) This alternative would have to be closely examined 
for constitutional, as well as policy, implications. 


(3) Adoption of this alternative could set an undesir- 


able precedent for limitation of sovereign immunity 
under other circumstances. 
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Alternative No. 5. 


A specific statute of limitations for assertion of fed- 
eral claims to land might be enacted by Congress. 


Issues or Problems to be Solved. 


The issues or problems which this alternative is designed 
to resolve are set out under Alternative No. 13. At the pre- 
sent time, no statute of limitations applies to a federal 
assertion of claims to lands which may belong to the people of 
the United States. Therefore, this factor, taken together with 
the ability of the Federal Government to assert its sovereign 
immunity, effectively bars a private land claimant from ever 
establishing on his own initiative, his claim to land as against 
the Federal Government. 


Key Feature. 


Enactment of a federal statute of limitations regarding 
land claims would prohibit the Federal Government from assert- 
ing a claim to land after substantial expenditure on improve- 
ments or reliance upon private title to the detriment of the 
occupant. 


Probable Advantages. 


(1) Private claims to land could be asserted more def- 
initely after a certain term of years. 


(2) The Federal Government would be prohibited from 
asserting a “stale” claim after a private occupant 
had acted in reliance to his detriment on his title. 


Probable Disadvantages. 


(1) As stated under Alternative No. 13, enactment of 
such a statute of limitations would be a substantial 
break with legal precedents and would create a burden 
on the Federal Government which presently does not 
exist. 


(2) Resources of men and money do not presently exist 
to permit proper inventories of the public land which 
would protect the Federal Government under such a 
statute. 
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Alternative No, 16. 


Legislation might be considered permitting defendants in 
ejectment suits brought by the United States to assert the 


common law defense of equitable estoppel where such defense 
applies. 


Issues or Problems to be Solved. 





Under present legal doctrines, once a suit for ejectment 
is brought by the United States against a private land claim- 
ant, such claimant cannot assert a traditional common law 
doctrine of equitable estoppel against the United States. 
This principle of law prohibits the private occupant from 
bringing into issue the possible lack of diligence on the 
part of the Federal Government and the reliance by the pri- 
vate occupant on the passage of time as an indication of lack 
of federal claim to the land. 


Key Features. 


A private claimant could assert a traditional legal de- 
fense in protection of his claim where such defense does not 
presently exist. 


Probable Advantages, 


(1) The Federal Government would be required to assert 
a claim to its land in a more timely manner. 


(2) An occupant of public lands could rely upon the 
passage of substantial length of time as a factor 
in determining the validity of his clain. 


Probable Disadvantages. 


(1) As in previous alternatives, this alternative would 
have the effect of increasing the burden upon the 
Federal Government and would inevitably lead to 
substantial additional budgetary costs to permit 
adequate inventory and policing of public lands. 


(2) This alternative would have the unfortunate result 
of permitting one who has occupied the land, perhaps 
surreptitiously, to bar a legitimate federal claim 
to its own land. 
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APPENDIX NO, 1 


RULE 


CONTENTS : 


TRESPASS REPORT REQUIREMENTS 


The Trespass Report mst contain sufficient information for the 
Supervisors Office personnel, Regional Office personnel, and the 
Regional Attorney of the U. S. Department of Agriculture to 
determine if the case warrants further legal action. If the 
case is referred on to the Department of Justice for action, the 
Trespass Report must have the: information needed for the U. 5. 
Attorney to prepare for and try the case in the Federel Courts. 


If the information needed isn't in the Trespass Report, it is 
assumed that it doesn't exist. Be thorough: 


The Trespass Report should consist of eight parts or sections. 
Part I. SUMMARY 


Briefly describe the trespass, include: 
A. What happened. 
B. Who did it. 
C. When it happened. 
D. How it happened. 
E. Where it happened. 
(Include legal and general description. Note: If it 
dia not occur on N. F. land, why are we involved: ) 
F. The results of the trespass. 
(What are our damages? 
G. Why did it happen. 


Part II. IDENTITY OF TRESPASSER 


There are two very important phases in this section that 

must be thoroughly investigated. 

A. Remember that it takes a number of years to process 
a case through the Federal Courts and during this time, 
people move from one place to another. Obtain as much 
4nformation about the suspected trespasser 4&8 is 
possible. Some of the types of information desired are: 


1. Complete name of trespasser. 

2. Complete address - P.O. boxes are not sufficient. 
3. Business addresses. 

4. Other possible addresses (i.e. Parents home ). 

5. Date and place of birth. 

6. Automobile operator permit number. 

7. Other identifying numbers (4.e. Draft registration). 


B. ‘The second phase of this section pertains to the financial 
assets of the trespasser. It does no good to file a suit 
against a person if he has no possible means of satisfying 
a judgment against him. Some of the information needed is: 


1. Home and other property: 
Does he own, buying, market value, equity? 


2. Business or profession: 
Own, partner, value, salary, general reputation? 
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3 Insurance 
This question.should be answered in every trespass 
report. If he has no insurance, state that he 
hasn't. If he has, state kind of policy, what 
company, limits of liability, what does it cover. 


In juvenile tort cases, some parents carry 4 
general liebility policy (such as a homeowners 
policy) that insures their children against 
judgments. This information can usually be 
found under the "definition of the insured" in 
the policy and must be explored in every case 
involving a juvenile. 

4. Automobiles, etc. 
Include the “Blue Book" value of all autos and 
similar equipment. How much equity? Who holds 
a lien against them? 

5. Bank Accounts 
Savings, checking, and where? 

6. General reputation of the trespasser. 
The above information can be difficult to obtain, 
but it is vital. The best time to secure this ~ 
information is at the time of the incident, before 
the trespasser consults with his attorney or in- 
surance company. Trying to get this information 
a@ year or so after the incident is almost impossible. 


Part III. VIOLATIONS CHARGED 


In this section, the number of the penal code, ordinance, or 
federal law sections vie@lated should be included and the content 
of the law briefly cited. Do not quote the entire section, as 
it is unnecessary. Remember to include pertinent laws regard- 
ing: "suppression costs collectibte", and "triple stumpage 
damages", etc. 


Part IV. DETAILS OF THE CASE 


This is the section of the report in which ail details of the 
trespass and investigation should be included. It should be 
stressed that all pertinent details of the case be included, 
whether they be good or bad for our position in the matter. 
If we have erred in the incident, it should be explained in 
detail in order for the attorneys to prepare a defense or 
explanation for our actions. In-some cases our actions 
result in our loss of a claim, and it is best that we inform. 
our attorneys of the problem, rather than have the opposing 
attorneys bring it up in court. 


This should not be a detailied account of how the fire was 


fought, but rather of how the trespass occurred and how it 
was determined. 
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Iteme needed under this section include: 


A. Precisely what happened. 

B. Dates of important events. 

C. Times of important events. 

D. How facts were determined. 

E. Nemes of witnesses and where they fit into the 
picture. 

F. Who investigated, methods used. 

G. Exact locations. 

H. Weather conditions - how determined. 

I. What evidence found - where is it now? 

J. Who has the negatives of any photos taken and the 


originals of any documents? 
Part V. WITNESSES FOR THE GOVERNMENT 


One of the most important items in this section is the complete 
identification of witnesses that may be used in the trial. 

Here again, the problem of @ long period of time before trial 
comes up, and witnesses may move away. Complete identification 
should be included for all witnesses, déncluding our own 
personnel, expecially seasonal employees. 


Briefly state what the witnesses are able to testify to. It 
should also be remembered that in most cases that we become 
{nvolved in certain..aspects must be based on "Expert Testimony". 
Evidence such as origin of fires, matching of growth rings, 
conditions of decayed trees, and mechanical deficiencies in 
equipment fall into the realm of expert analysis and opinion. 
The qualifications of persons who will be used to establish 
these points should be briefly stated. 


Information needed in this section includes: 


A. Complete name of witness. 

B. Title of occupation of witness. 

C. Complete business address of witness. 

D. Complete residence address of witness (P.O. box is 
insufficient) 

E. Complete alternate address (i.e., parents address ) 

F. Automdbile operators permit number. 

G. Date and place of birth (essential items in tracing 
through CII and FBI files) 

H. Briefly state what they will testify ew 

I. If they are to be used as "expert witnesses", 


briefly state their qualifications. 


Part VI. WITNESSES FOR THE DEFENSE 


The majority of Trespass Reports are submitted with a state- 
ment to the effect "there are no known witnesses for the 
defense" in this section. However, when the trial is held, 
it is startling to find out just how many "witnesses for the 
defense" there actually are. 
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Part 


Part 





It is reasonable to assume that the defendants will testify in 
their own behalf, and the Forest Officer investigating the 
incident usually knows what the defendants will claim. 


All possible expected testimony should be briefly stated in | 
this section to assist our attorneys in their preparation of 
the case for trial. 











Items needed in this section include: 

A. Complete name of expected witnesses. 

B. Complete addresses of witnesses. 

C. Title or occupation. 

D. Automobile operators permit number. 

E. Briefly state their expected testimony. 

F, The possible use of expert witnesses. 

G. Possibility of our utilizing their testimony and 
weaknesses if known. 


VII. CONCLUSION AND RECOMMENDATIONS. 


This is the section of the report where the Forest Officer sub- 
mitting it can express his views on the case. Any special 
considerations should be included, but all opinions should be 
based on the facts available. 


Final conclusions and recommendations will most likely be made 
by the Regional Attorneys Office, U.S.D.A., but he will con- 
sider any conclusions or recommendations expressed by responsible 
Forest Officers. 


VIII. ATTACHMENTS. 


The number of copies required of a Trespass Report varies due 
to the’ authorities invested in Rangers, Supervisors, and 
Regional Foresters, but all copies of the Trespass Report 
prepared should contain copies of all photos, statements, and 
other documents. 


Originals of documents and negatives of photographs should not 
be submitted with the reports. All negatives and original 
documents should be kept in the custody of the originating 
office and their location specifically stated in the report. 


Individuals should not retain negatives, originals, or 
evidence in their immediate possession, as they may be 
transferred. 


A map of the fire area, the size of a page of the trespass 
report, should be prepared showing the perimeter of the fire and 
its location relative to National Forest land. The wind 
direction should be shown by an arrow drawn on the map. 
Directions should be indicated. Point of origin should be 
shown. If you do not have a map available, draw a diagram of 
the game points of interest. 
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mclosure 


All attachments should be listed at the end of the report. 

All photographs should be fimly attached to pages and captions 

cae the photographs should include what they depict and who 
ook them. 


A sample Trespass Report is attached for reference. 
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APPENDIX NO. 2 
SAMPLE 


2oaL Pasadena, California 


Trespass ~ Angeles July 12, 1965 


Doe, John F. 
Orchard Fire, 7-4-65 


A. 


TRESPASS REPORT 


Summary of Case 


This fire occurred on July 4, 1965, near the mouth of San Antonio 
Canyon, where Mr. John F. Doe was illegally burning trash in the 

N.W. corner of Sec. 23, T.IN., R. 8 W, San Bernardino Base and 
Meridian, in Los Angeles County. The origin was on private land, 
within the protection area of the Ranger District, 

put outside of the exterior boundary of the Angeles National Forest, 
but constituted a threat to National Forest land. When controlled 

it had burned over 10 acres of private land outside the Forest. 

Damage to the Government was confined to suppression costs which 
totaled $900.00, the amount due the Government as a result of the fire. 


Identity of Trespasser 


John Francis Doe (DOB 2/6/21-Tennessee ) 
4637 N. Citrus Avenue 
Claremont, California 


Calif. Oper. License #Y-643281 
Social Security $2h3-60-3849 


Mr. John F. Doe owns a house at the above address and approximately 
20 acres of land adjacent to it, which consists primarily of citrus 
orchards that are still being maintained. The house and property was 
assessed in 1964 at $25,000.00. Mr. Doe also owns an orchard tractor, 
valued at $175.00 and a 1965 Bisel Station Wagon, with a "Blue Book" 
value of $2850.00. There are no outstanding loans against the above 
property. 


Mr. Doe maintains a checking account at the Bank of Upland which is 
reportedly ‘above average." 


Mr. Doe also carries a general liability insurance policy, with the 
Hatfork Insurance Company of Los Angeles, in the amount of $100,000.00. 


Mr. Doe is currently employed by the Jones Realty Company, 634 So. 
Churchill Avenue, Ontario, California, and is considered an "above 
average" salesman. His income is estimated to be in the vicinity of 
$18,000.00 per annum. 
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Mr. Doe's general reputation is good, however he has the reputation 

of being a poor cooperator with the Los Angeles Co. Fire Dept. and 

‘the Forest Service in matters relating to fire prevention. The 

County Fire Department has a file on Mr. Doe relating to previous 
violations of fire regulations. (Copies of these reports are attached). 


Violations Charged 


California H&S Code Section 13000 - Allowing fire to escape control. 


California H&S Code Section 13009 - Suppression costs collectible. 


California Public Resources Code Section 4ho2 - Allowing fire to burn 
uncontrolled on his lands. 


California Public Resources Code Section 4h.oe - Burning permit required. 


California Public Resources Code Section 4120 - Uncontrolled fire defined. 
Details of Case 


On July 4, 1965, Forest Service Patrolman John’R. Smith was on routine 
front country patrol when he noticed a large billow of smoke west 

of San Antonio Cyn and north of Baseline Avenue. ie radioed his 
report of the smoke to the Arcadia Dispatcher at 1:30 P.M., and pro- 
ceeded to the address of 4637 N. Citrus Avenue, where he observed 

a fire burning uncontrolled. Upon his arrival, Patrolman Smith also 
observed a man near the fire, who was not taking any action to stop 
the fire. He asked this man if he had reported the fire, and he re- 
plied "No, someone will report it sooner or later." Patrolman Smith 
also observed what appeared to be the remains of a trash pile near the 
southwest corner of the burned area, and a device which is commonly 
called an "orchard drip torch" near the pile. There was no evidence 
of any water cans, water hose, hand tools, or cleared fire breaks 
around the trash pile or in the immediate vicinity. The man at the 
scene was questioned and admitted that he had been burning brush. He 
also identified himself as Mr. John Francis Doe. When questioned by 
Patrolman Gmith as to whether or not Mr. Doe had attempted to stop the 
fire from spreading, he replied, "That's the Fire Department's job, not 
mine." 


At appromimately 1:38 p.m., additional fire equipment arrived, including 
District Fire Prevention Officer Lester Bonds, who took over the investi- 


gation. 


Suppression action was concentrated on the uphill and forward spreading, 
and the suspected point of origin of the fire was left undisturbed. 
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Follow-up suppression action was routine, and the fire was finally 
controlled at 3:00 p.m. on July 4, 1965. When controlled this fire 
had burned over 10 acres of land owned by Mr. Doe. 


Shortly after arriving at the scene, Prevention Officer Bonds flagged 
off the suspected point of origin, and then interviewed Mr. Doe. Mr. 
Doe refused to sign any statement but did reaffirm that he had been 
burning trash at the scene, earlier that morning. He claimed that 
he extinguished the trash completely at approximately 10:00 a.n., 
that morning and that "some kids mst have started the fire later. 


Mr. Doe was wearing hunting boots, and Prevention Officer Bonds noticed 
tne odd sole design of them. He photographed tracks that he observed 
being made by Mr. Doe's boots (See Photo #1). 


Mr. Doe stated that he did not have a permit to burn the trash. 


Prevention Officer Bonds then made a thorough search of the area and 
determined that the fire had originated from the trash pile, that there 
was no indication of the trash pile being extinguished, that there 
were no indications of suppression action being taken on the fire 

by Mr. Doe after its escape, and that there were no indications of 
clearing around the trash pile. Photographs numbers 3 through 8 
substantiate these conclusions. Officer Bonds also determined that 
the only footprints in the vicinity of the point of origin were 
identical to the ones left by Mr. Doe (See Photo #2). 


Officer Bonds contacted the local Los Angeles County Fire Station and 
established that no burning permit had been issued to Mr. Doe for 


July 4, 1965. 


After interviewing Mr. Doe, Officer Bonds suggested to him that he 
might notify his insurance carrier. On July 8, 1965, Officer Bonds 
was contacted by a man who properly identified himself as Frank A. 
Richardson, an adjuster for the Hatfork Insurance Company. Officer 
Bonds referred Mr. Richardson to the Regional Office for any informa- 
tion he was requesting. 


Original of all documents and the negatives of all photos are in 
the custody of the District Ranger, Glendora, California. 


The weather on July 4, 1965 at 1:00 p.m. was: Temperature 98 degrees, 
mmidity 18%, fuel moisture 1. 5, and a wind of 10 MPH from the south- 
west. This constitutes a fire danger rating of Very High, and was 
recorded at the LA Co. Fire Station #62, which is approximately one 
mile west of the point of origin and at the same approximate elevation. 
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Witnesses for the Govermment 


John R. Smith, Fire Prevention Technician, U. S. Forest Service, 

San Antonio Station, Mt. Baldy District, Angeles National Forest. 
Mr. Gmith resides at 6413 Starlite Terrace, San Dimas, California, 
California Operators Permit #Y641362. He will testify to the 
observations made by him, the statements made to him by Mr. Doe, and 
to the thorough search of the area. 


lester F. Bonds, Fire Prevention Technician, Mt. Baldy District, 
Angeles National Forest, Glendora, California. Mr. Bonds resides at 
607 West Foothill in Glendore, California - California Operators Permit 
#2543621. Mr. Bonds has been employed by the Forest Service for ap- 
proximately 10 years, and has had the responsibility of investigating 
fires for over 6 years. He will testify to the statements made to him 
by Mr. Doe, to his search of the area, to the photographs taken by hin, 
and that, based on the facts, in his opinion the fire originated from 
the trash pile. He can also testify to his conversation with Mr. 
Richardson. 


Capt. Richard M. Snow, Los Angeles County Fire Department, Station #62. 
Capt Snow resides at 1600 W. Fumar Street, Pomona, California. Calif. 
Operators Permit #M540078. He will testify to the weather records and 
files of previous fire violations, on the part of Mr. Doe, that are 
kept at County Fire Station #62. 


Woodard A. Lewis, District Fire Control Officer, Mt. Baldy District, 


Angeles National Forest. Mr. Lewis resides at 13084 Big Dalton Road, 
Glendora, California. California Operators Permit #224368. Mr. Jewis 
bas been employed in the Forest Service for 15 years, all of which have 
been in the field of fire control. Mr. Lewis was in charge of the 
Forest Service suppression forces on the fire and will testify that it 
threatened National Forest lands. 


Leroy Pesos, Administrative Officer, Angeles National Forest, Pasadena, 
California. Mr. Pesos resides at 1 Dollar Lane, Fiscal City, 
California. He will testify to the itemization of costs incurred on the 
fire. 


Witnesses for the Defense 


John Francis Doe (Defendant) - It can be assumed that Mr. Doe will 


claim that he had taken adequate measures to prevent the escape of the 


fire. He may also claim that he thought a burning permit was not re- 
quired. This claim can be refuted by the LA County files and the 
statements made by him to Forest Officers. Mr. Doe may also claim that 
the fire was not ‘uncontrolled’ and did not constitute a threat to 
National Forest Landis. It is also expected that Mr. Doe will claim 

that other persons started the fire after he extinguished his brush 
pile, but investigation eliminated any tracks other than his in the area. 


Other than Mr. Doe, there are no other expected witnesses for the defense. 
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G. Conclusions and Recommendations 


It is the conclusion of the investigators that the fire originated 
when Mr. John Francis Doe negligently and illegally burned trash and 
allowed it to escape. It 1s also concluded that ane the fire did 
escape control, Mr. Doe did not make an abbempt to extinguish it nor 
did he report it to proper authorities. 


It is recommended that Mr. Doe be billed for costs of suppression. 


Approved by Submitted by 
s/Franklin Anderson s/Samel Doats 
Supervisor District Ranger 
Attachments 


Photographs (8) 

Copy of LA Co. Files 

Copy of 5100-29 Fire Report 

Map of fire area 

Itemization of Damages 

Copy of John R. Smith Statement 

Copy of Lester Bonds' Investigation Report 

Copy of Capt. Snow's Statement 

Note: Originals and photo negatives 

in custody of District Ranger 
Office - Glendora, Calif. 
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Form No. 1-598 
(July 1961) 
eee SEES 





Serial No. 


Form Approved 
APPENDIX NO. 3 Budget Bureau No. 42-6105 
{Original Permit Form] 





Date 





UNITED STATES 
DEPARTMENT OF THE INTERIOR 


Application and Permit for Use of Land in Lower Colorado River Area 


INSTRUCTIONS TO APPLICANTS 


Each application should be executed and filed in duplicate. 


The applicant should sign his full name and insert his mailing address in the 
space provided. Where the applicant is married, both husband and wife should sign. 
Where the applicant is a corporation, the application should be signed with the 
corporate name, followed by the signature and title of the officer signing the 
application on its behalf and attested and the corporate seal should be affixed. 

In the case of a partnership, tenancy in common or other joint holding, all parties 
involved should sign and the full name of the partnership, etc., should be stated. 


Whenever the application is executed by an attorney, agent or trustee on behalf 
of an applicant, two authenticated copies of his power of attorney or other evidence 
of his authority to act on behalf of the applicant, shall accompany the application. 


Payments should be meade at the office of the Agent-Cashier, Yuma Projects Office, 
Bureau of Reclamation, Yuma, Arizona, in cash or by check or money order payable 
to the order of the Treasurer of the United States. 


APPLICATION 


1. The undersigned applicant hereby applies for a permit for the use of that por- 
tion of the following described lands in the County of , State of 
, together with any accretions thereto: 


Base and Meridian, Township , Range » Section 5 


presently occupied or used by applicant and agrees that approval of this application 
and applicant's use and occupancy of said lands hereunder shall at all times be 
subject to the terms, conditions and limitations set out in this application and 
permit. 


2. Applicant hereby acknowledges that the title and right to possession of said 

lands is and has at all times during applicant's past occupancy and/or use thereof 

been vested in the United States of America, hereinafter referred to as United States. 
Applicant abandons and relinquishes any and all right, title and interest to any mining 
claims located thereon. 


3. (a) Applicant hereby certifies that his past occupancy or use of said land com- 
menced prior to April 20, 1961. 


Applicant promises, if this application is approved, to pay to the United States 
$ in full satisfaction of its claim against applicant for such occupancy 
and/or use, as follows: one-fourth of said amount on or before December 31, 1961, 
and the remaining three-fourths in equal installments which shall be due and payable 
on or before December 31 of each of the succeeding three years. 


(b) Applicant hereby certifies that he has received no acreage reserve or other 
payments from the United States Department of Agriculture with respect to said lands 


except as follows: 


Year Amount Type 
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® 
Applicant promises to repay said amount or amounts to the United States in four equal 
installments: one-fourth on or before December 31, 1961, and the remaining three- 
fourths in equal installments which shall be due and payable on or before December 31 
of each of the succeeding three years. Applicant agrees not to apply for or accept any 
Similar or other Federal subsidy payment in connection with said lands. 


4. The purpose for which applicant has heretofore used said lands and to which appli- 
cant's tuture use thereof will be limited is as follows: 
(Insert residential, commercial, or agricultural. ) 


If agricultural, the type, capacity, and horsepower of applicant's pumping ‘facilities 
are as follows: 


5. This application is made for an initial term commencing on the date hereof and 
ending on December 31, 1965, and continuing thereafter for successive periods of one 
year each unless written notice of termination is given by either party to the other at 
least 90 days prior to the end of the initial term hereof or at least 90 days prior to 
the end of the term of any annual extension. 


6. Applicant agrees, if this application is approved, to pay to the United States upon 
approval of the application the amount of §$ for the use of said lands from 
the date hereof to and including December 31, 1961, and the further amount of $ 

for each calendar year thereafter. The charge for the calendar year 1962 and for each 
calendar year thereafter shall be payable on January lst of each such year in advance. 
All payments under this paragraph and under paragraph 3 shall be made at the office of 
the Agent-Cashier, Yuma Projects Office, Bureau of Reclamation, Yuma, Arizona. 


7. Applicant hereby releases the United States, its successors and assigns, and its 
officers, agents and employees from all claims for damages of every description or 

kind resulting from any operations heretofore or hereafter conducted on said lands 

and agrees to save and hold each of them harmless from liability to any third party 

for damages of every description or kind resulting from such operations. Each of the 
foregoing provisions of this paragraph shall be applicable whether or not any of said 
damages are attributable in whole or in part to natural action of the Colorado River 

or any tributary thereof or to any operations or activities of the United States either 
in controlling or regulating said river or otherwise. 


8. Applicant understands that the permit herein shall constitute a privilege for 

the use of only such lands as were used or occupied by applicant prior to April 2C, 
1961, for the purpose herein above specified and that the permit shall not be assigned 
without the written approval of the officer issuing the permit. 4 


Witnesses: 
Applicant 


Applicant 


Mailing Address of Applicant 


Title 18 USC, Sec. 1001 makes it a crime for any person knowingly and willfully 
t> make to any Department or agency of the United States any false, fictitious, or 
fraudutent statements or representations as to any matter within its jurisdiction. 


-224- 


PERMIT 


9. The foregoing application is hereby approved for the term specified in 
Paragraph 5 above, 


subject, however, to the terms, conditions and limitations set out in the 
foregoing application and the following paragraphs. 


10. Applicant shall not be entitled to the assistance of the United States in per- 
fecting or maintaining his possession against third parties. 


ll. Crops as well as any structures and other improvements presently situate within 
the permit area, exclusive of those constructed or installed by the United States, 
may insofar as the United States is concerned, be removed during the term of this 
permit and any extension thereof. In the absence of advance written approval of 

the officer issuing this permit, applicant shall not hereafter clear or level, or 
install or construct any structures or other improvements within the permit area, 
except such improvements and such clearing and levelling as are necessary to main- 
tain the land in its present condition, as determined by the officer issuing the 
permit. 


Any structures, improvements or other property of any character not removed from 
the permit area on or before the end of the permit term as it may be extended shall 
be subject to disposition by the United States, free from any responsibility to 
applicant or any third party in connection therewith. 


Neither the construction or installation of structures or other improvements 
nor any operations or work done during the term of this permit shall enlarge or 
otherwise modify the nature or extent of applicant's rights hereunder. Any such 
structures or other improvements shall be subject to the same provisions as those 
situate within the permit area at the commencement of the permit terms. 


12 (a) In the event that the applicant diverts or pumps Colorado River water in 
connection with the enjoyment of the permit area such diversion or pumping by 
applicant during the term of this permit or any extension thereof shall be for 
essentiel beneficial use only and shall cease upon and as provided by 30 days' 
written notice to applicant from the Secretary of the Interior or the officer 
issuing the permit that Colorado River water is no longer available for use within 
the permit area. In the event that such notice is given, applicant may terminate 


this permit. 


(b) J£ the applicant diverts or pumps Colorado river water for agricultural use, 
applicant shall give advance notice of the daily water requirements for each period 
of seven (7) consecutive days beginning Monday of each week. Such notice shall be 
given not later than the Wednesday preceding such Monday to the official of the 
Bureau of Reclamation designated for that purpose by the officer issuing the permit. 
Quantities specified in such notice may be modified with the approval of the Bureau 
of Reclamation. Such notice shall be in the form prescribed by the Bureau of 
Reclamation, and applicant shall keep such records of water use as may be required 
by the Bureau of Reclamation. 


13. Applicant shall not cause or permit any waste within the permit area and shall 
not use, occupy or claim any other federally owned lands except as authorized by law. 


14, The United States, its officers, agents, employees, licensees and permittees 
shall at all reasonabi> times, have free ingress to, passage over and egress from 
all of the permit area. The srmlicant shall permit members of the public to have 
reasonable access to the Colorado River across the permit area without charge. 
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15. Ise@uance of the within permit does not authorize any occupancy or any acts or 
omissions contrary to applicable state, county, or local laws or ordinances. 


16. The within permit shall terminate and all rights of the applicant hereunder 
shall cease: 


(a) Upon the termination of the term or extended term hereof in the manner 
specified in paragraph 5 hereof, subject to any modification made in paragraph 9 
hereof, 


(b) After failure of the applicant to perform or comply with any of the 
provisions of this application and permit, and on the 30th day following the 
giving of written notice to applicant of termination because ot failure to perform 
such provision; pruvided that this subparagraph (b) shall not apply to the first 
failure of an applicant to perform or comply in any one calendar year until such 
applicant has been given written demand by the United States specifying the perform- 
ance or compliance required and applicant has failed for 15 days following the 
giving of such written demand to so perform and comply. 


17, Any notice required or authorized to be given to applicant shall be deemed prop- 
erly given if delivered or mailed, postage prepaid, to applicant's mailing address as 
stated above; and in the case of the United States, to the Lower Colorado River Land 
Use Office, Box 1648, Yuma, Arizona, or such other address as may later be designated 
by notice given in writing to the applicant. 


18, The maximum irrigable acreage within the permit area for which Colorado River ; 
water may during the term of this permit or any extension thereof be diverted or pumped 
or both by the applicant shall be 160 acres for each applicant who is a single person 
and 320 acres where the application is made by a man and his wife. 


19. In the event that this permit or any portion hereof is terminated before the end 
of its term or the end of any extended term under the provisions of either paragraph 9, 
paragraph 12, or paragraph 16b hereof, the amounts stated in paragraph 3 will become 
immediately due and payable; in such event any prepaid rent will be refunded on a pro 
rata basis after offset has been made for any amounts due under paragraph 3 hereof. No 
other payments made to the United States under the within permit or application herein 
shall be refundable. 


20. The General Provisions attached hereto and the above application are hereby made 
a part of this permit with the same force and effect as if they had been expressly set 
forth herein. 


21. Recitation of the right to terminate this permit in the event of breach shall not 
be construed as a waiver by the United States of any rights to secure compliance with 


the terms of the application and permit. 


22. Special provisions: 


, 1961 
UNITED STATES OF AMERICA 
By 
Issuing Officer 


Instructions Provided Above 
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INT.DUP.,D.C.61- 96973 


Form No. 1-598 Form Appreved 
(April 1961) Budget Bureau No. 42-6105 


UNITED STATES 
DEPARTMENT QF THE INTERIOR 


LOWER COLORADO RIVER LAND USE PERMIT 


GENERAL PROVISIONS 
"Officer Issuing The Permit" Defined 
As used herein the term "officer issuing the permit” shall 
mean the officer issuing the permit, his successor, or any person 
duly authorized by the Secretary of the Interior to issue a permit 


for use of land in the Lower Colorado River Area. 


Permit Subject To Colorado River Compact 


The attached permit is issued upon the express condition and with the 
express covenant that all rights of the applicant based thereon shall be 
subject to and controlled by the Colorado River Compact, approved by the 
Act of December 21, 1928 (45 Stat. 1057), and other applicable laws and 
court decrees. 


Officials Not To Benefit 


No Member of or Delegate to Congress or Resident Commissioner, and no 
officer, agent or employee of the Department of the Interior, shall be 
admitted to any share or part of this permit or to any benefit that may arise 
herefrom, but this restriction shall not be construed to extend to this per- 
mit if made with a corporation or company for its general benefit, nor shall 
it limit the use by the aforementioned persons of accommodations, facilities, 
services or privileges offered to or enjoyed by the general public. 


Covenant Against Contingent Fees 


The applicant warrants that no person or selling agency has been employed 
or retained to solicit or secure this permit upon an agreement or understanding 
for e commission, percentage, brokerage or contingent fee, excepting bona 
fide employees or bona fide established commercial or selling agencies 
maintained by the applicant for the purpose of securing business. For 
breach or violation of this warranty, the United States shall have the right 
to annul this permit without liability or in its discretion to require the 
applicant to pay, in addition to the consideration, the full amount of such 
commission, percentage, brokerage or contingent fee. 
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Discrimination Prohibited 


(a) The following provisions, set out in Section 301 of Executive 
Order No. 10925, dated March 6, 1961, (26 FR 1977) shall apply and for this 
purpose, the term ‘contract" shall be deemed to refer to this permit and the 
term ‘contractor’ shall be deemed to refer to the applicant: 


“In connection with the performance of work under this contract, the 
contractor agrees as follows: 


'(1) The contractor will not discriminate against any employee or 
applicant for employment because of race, creed, color, or national origin. 
The contractor will take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard to 
their race, creed, color, or national origin. Such action shall include, but 
not be limited to, the following: employment, upgrading, demotion or trans- 
fer: recruitment or recruitment advertising; layoff or termination; rates of 
pay or other forms of compensation; and selection for training, including 
épprenticeship. The contractor agrees to post in conspicuous places, avail- 
able to employees and applicants for employment, notices to be provided by the 
contracting officer setting forth the provisions of this nondiscrimination 
clause. 


'(2) The contractor will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified 
applicants will receive consideration for employment without regard to race, 
creed, color, or national origin. 


'(3) The contractor will send to each labor union or representative of 
workers with which he has a collective bargaining agreement or other contract 
or understanding, a notice, to be provided by the agency contracting officer 
advising the said labor union or workers' representative of the contractor's 
commitments under this section, and shall post copies of the notice in con- 
Spicuous places available to employees and applicants for employment. 


'(4) The contractor will comply with all provisions of Executive Order 
No. 10925 of March 6, 1961, and of the rules, regulations, and relevant orders 
of the President's Committee on Equal Employment Opportunity created thereby. 


'(5) The contractor will furnish all information and reports required 
by Executive Order No. 10925 of March 6, 1961, and by the rules, regulations, 
and orders of the said Committee, or pursuant thereto, and will permit 
access to his books, records, and accounts by the contracting agency and 
the Committee for purposes of investigation to ascertain compliance with 
such rules, regulations, and orders. 


'(6) In the event of the contractor's non-compliance with the non- 
discrimination ‘clauses of this contract or with any of the said rules, regu- 
lations, or orders, this contract may be cancelled in whole or in part and 
the contractor may be declared ineligible for further government contracts 
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in accordance with procedures authorized in Executive Order No. 10925 of 
March 6, 1961, and such other sarictions may be imposed and remedies invoked 
as provided in the said Executive order or by rule, regulation, or order of 
the President's Committee on Equal Employment Opportunity, or as otherwise 
provided by law. 


'(7) The contractor will include the provisions of the foregoing para- 
graphs (1) through (6) in every subcontract or purchase order unless exempted 
by rules, regulations, or orders of the President's Committee on Equal Employ- 
ment Opportunity issued pursuant to section 303 of Executive Order No. 10925 
of March 6, 1961, so that such provisions will be binding upon each sub- 
contractor or vendor. The contractor will take such action with respect to 
any subcontract or purchase order as the contracting agency may direct as a 
means of enforcing such provisions, including sanctions for non-compliance: 
Provided, however, that in the event the contractor becomes involved in, or 
is threatened with, litigation with a subcontractor or vendor a6 a result of 
such direction by the contracting agency, the contractor may request the 
United States to enter into such litigation to protect the interests of the 
United States.'" 


(>) If applicant's operations under this permit involve the furnishing 
of accommodations, facilities, services or privileges, the following pro- 
visions shall apply: 


The applicant and his employees shall not discriminate by segregation 
or otherwise against any person because of race, creed, color, or national 
origin by refusing to furnish such person any accommodation, facility, 
service, or privilege offered to or enjoyed by the general public. Nor 
shall the applicant or his employees publicize any accommodations, facilities, 
services, or privileges offered within the permit area in any manner that 
would directly or inferentially reflect upon or question the acceptability 
of the patronage of any person because of race, creed, color, or national 
origin. The applicant shall include and require compliance with a provision 
similar to the one contained in this subparagraph in any subcontract made 
with respect to any operations under this permit. 


Priority Of Claims Of The United States 
Claims of the United States arising out of this permit shall have 
priority over all others, secured or unsecured. 
Effect Of Waiver Of Breach 
The waiver of a breach of any of the provisions of this permit shall 


not be deemed to be a waiver of any provision hereof, or of any other or 
subsequent breach of any provision hereof... 
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Remedies Under Permit Not Exclusive 


Nothing contained in this permit shall be construed as in any manner 
abridging, limiting or depriving the United States of any means of enforcing 
any remedy either at law or in equity for the breach of any of the pro- 
visions hereof or of the attached application which it would otherwise have. 


Good Husbandry And Soil Conservation Practices 


If this permit authorizes agricultural use, applicant shall follow 
accepted practices of good husbandry and shall comply with soil conservation 
requirements of the United States. 


Crops In Surplus Supply 


Utilization of the permit area is prohibited for the production of any 
or all of the following price-supported crops which have been determined by 
the Secretary of Agriculture to be in surplus supply and which have been 
determined by the officer issuing this permit to be nonessential to the 
economy of the applicant or to the economy of the area in which the permit 
area is located. This list may be amended or supplemented at any time during 
the term of the permit or any extension thereof by written notice to the 
applicant: 


cotton (upland and extra long staple), soybeans, wheat, corn, peanuts, 
barley, rye, grein sorghums, flaxseed, oats, rice, and tobacco. 


I have read the foregoing Generel Provisions referred to in Paragraph 20 
of tne Application end Permit, signed by me/us on the date therein stated 
on Page 1 thereof. 


WItHG6S > gis crete males or ae cer idawaal (Husband) 
Witness. OT ae eens Aa Aen tent ife 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


Application and Permit for Use of Land in Lower Colorado River Area 


INSTRUCTIONS TO APPLICANTS 


Each application should be executed and filed in duplicate. 


The applicant should sign his full name and insert his mailing address in the 
space provided. Where the applicant is married, both husband and wife should sign. 
Where the applicant is a corporation, the application should be signed with the 
corporate name, followed by the signature and title of the officer signing the 
application on its behalf and attested and the corporate seal should be affixed. 

In the case of a partnership, tenancy in common or other joint holding, all parties 
involved should sign and the full name of the partnership, etc., should be stated. 


_Whenever the application is executed by an attorney, agent or trustee on behalf 
of an applicant, two authenticated copies of his power of attorney or other evidence 
of his authority to act on behalf of the applicant, shall accompany the application. 


Payments should be mede at the office of the Agent-Cashier, Yuma Projects Office, 
Bureau of Reclamation, Yuma, Arizona, in cash or by check or merey order payable 
to the order of the Treasurer of the United States. 


APPLICATION 


1. The undersigned applicant hereby applies for a permit for the use of that por- 
tion of the following described lands in the County of , State of 
, together with any accretions thereto: 





Base and Meridian, Township , Range , Section = 


presently occupied or used by applicant and agrees that approval of this application 
and applicant's use and occupancy of said lands hereunder shall at all times be 
subject to the terms, conditions and limitations set out in this application and 
permit. 


2. Applicant hereby acknowledges that the title and right to possession of said 

lands is and has at all times during applicant's past occupancy and/or use thereof 

been vested in the United States of America, hereinafter referred to as United States. 
Applicant abandons and relinquishes any and all right, title and interest to any mining 
claims located thereon. 


3. (a) Applicant hereby certifies that his past occupancy or use of said 
land commenced prior to April 20, 1961. 


Applicant promises, if this application is approved, to pay to the United 


States §$ in full satisfaction of its claim against applicant for such 
occupancy and/or use, as follows: of said amount on or before 

, and the remaining in equal 
installments which shall be due and payable on or before 
of each of the succeeding years, 


(b) Applicant hereby certifies that he has received no acreage reserve 
or other payments from the United States Department of Agriculture with respect 
to said lands except as follc''s: 


Year Amount Type 
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Applicant promises to repay said amount or amounts to the United States in 


equal installments: on or before : 
and the remaining in equal installments which shall be due 
and payable on or before of each of the succeeding 


years. Applicant agrees not to apply for or accept any similar or other 
Federal subsidy payment in connection with said lands. 


4. The purpose for which applicant has heretofore used said lands and to which appli- 
cant's future use thereof will be limited is as follows: 
(Insert residential, commercial, or agricultural.) 


If agricultural, t's type, capacity, and horsepower of applicant's pumping facilities 
are as follows: 


5. This application is made for an initial term commencing on the date hereof and 
ending on December 31, 1965, and continuing thereafter for successive periods of one 
year each unless written notice of termination is given by either party to the other at 
least 90 days prior to the end of the initial term hereof or at least 90 days prior to 
the end of the term of any annual extension. 


6. Applicant agrees, if this application is approved, to pay to the United 
States upon approval of the application the amount of $ for the 
use of said lands from the date hereof to and including December 31, 19 ’ 
and the further amount of $ for each calendar year thereafter. The 
charge for the calendar year and for each calendar year thereafter shall 
be payable on January lst of each such year in advance. All payments under 
this paragraph and under paragraph 3 shall be made at the office of the Agent- 
Cashier, Yuma Projects Office, Bureau of Reclamation, Yuma, Arizona. 


7. Applicant hereby releases the United States, its successors and assigns, and its 
officers, agents and employees from all claims for damages of every description or 

kind resulting from any operations heretofore or hereafter conducted on said lands 

and agrees to save and hold each of them harmless from liability to any third party 

for damages of every description or kind resulting from such operations. Each of the 
foregoing provisions of this paragraph shall be applicable whether or not any of said 
damages are attributable in whole or in part to natural action of the Colorado River 

or any tributary thereof or to any operations or activities of the United States either 
in controlling or regulating said river or otherwise. 


8. Applicant understands that the permit herein shall constitute a privilege for 

the use of only such lands as were used or occupied by applicant prior to April 20, 
1961, for the purpose herein above specified and that the permit shall not be assigned 
without the written approval of the officer issuing the permit. 


Witnesses: 
Applicant 


Applicant 


Mailing Address of Applicant 


Title 18 USC, Sec. 1001 makes it a crime for any person knowingly and willfully 
to make to any Department or agency of the United States any false, fictitious, or 
fraudulent statements or representations as to any matter within its jurisdiction. 
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PERMIT 


9. The foregoing application is hereby approved for the term specified in 
Paragraph 5 above, 


subject, however, to the terms, conditions and limitations set out in the 
foregoing application and the following paragraphs. 


10. Applicant shall not be entitled to the assistance of the United States in per- 
fecting or maintaining his possession against third parties. 


11. Crops as well as any structures and other improvements presently situate within 
the permit area, exclusive of those constructed or installed by the United States, 
may insofar as the United States is concerned, be removed during the term of this 
permit and any extension thereof. In the absence of advance written approval of 

the officer issuing this permit, applicant shall not hereafter clear or level, or 
install or construct any structures or other improvements within the permit area, 
except such improvements and such clearing and levelling as are necessary to main- 
tain the land in its present condition, as determined by the officer issuing the 
permit. 


Any structures, improvements or other property of any character not removed from 
the permit area on or before the end of the permit term as it may be extended shall 
be subject to disposition by the United States, free from any responsibility to 
applicant or any third party in connection therewith. 


Neither the construction or installation of structures or other improvements 
nor any operations or work done during the term of this permit shall enlarge or 
otherwise modify the nature or extent of applicant's rights hereunder. Any such 
structures or other improvements shall be subject to the same provisions as those 
Situate within the permit area at the commencement of the permit terms. 


12 (a) In the event that the applicant diverts or pumps Colorado River water in 
connection with the enjoyment of the permit area such diversion or pumping by 
applicant during the term of this permit or any extension thereof shall be for 
essential beneficial use only and shall cease upon and 4s provided by 30 days' 
written notice to applicant from the Secretary of the Interior or the officer 
issuing the permit that Colorado River water is no longer available for use within 
the permit area. In the event that such notice is given, applicant may terminate 


this permit. 


(b) Jf the applicant diverts or pumps Colorado river water for agricultural use, 
applicant shall give advance notice of the daily water requirements for each period 
of seven (7) consecutive days beginning Monday of each week. Such notice shall be 
given not later than the Wednesday preceding such Monday to the official of the 
Bureau of Reclamation designated for that purpose by the officer issuing the permit. 
Quantities specified in such notice may be modified with the approval of the Bureau 
of Reclamation. Such notice shail be in the form prescribed by the Bureau of 
Reclamation, and applicant shall keep such records of water use as may be required 
by the Bureau of Reclamation. 


13. Applicant shall not cause or permit any waste within the permit area and shall 
not use, occupy or claim any other federally owned lands except as authorized by law. 


14. The United States, its officers, agents, employees, licensees and permittees 
Shall at all reasonabte times, have free ingress to, passage over and egress from 
all of the permit area. The applicant shall permit members of the public to have 
reasonable access to the Colorado River ny eg Pa permit area without charge. 


15. Issuance of the within permit does not authorize any occupancy or any acts or 
omissions contrary to applicable state, county, or local laws or ordinances. 


16. The within permit shall terminate and all rights of the applicant hereunder 
shall cease: 


(a) Upon the termination of the term or extended term hereof in the manner 
specified in paragraph 5 hereof, subject to any modification made in paragraph 9 
hereor, 


(b) aAtter failure of the applicant to perform or comply with any of the 
provisions cf this application and permit, and on the 30th day following the 
giving of written notice to applicant of termination because ot failure to perform 
such provision; previded that this subparagraph (b) shall not apply to the first 
‘allure of an applicant to perform or comply in any one calendar year until such 
ippiicant has been given written demand by the United States specifying the perforn- 
ance or compliance required and applicant has failed for 15 days following the 
giving of such written demand to so perform and comply. 


17. Any notice required or authorized to be given to applicant shall be deemed prop- 
erly given if delivered or mailed, postage prepaid, to applicant's mailing address as 
stated above; and in the case of the United States, to the Lower Colorado River Land 
Use Office, Box 1648, Yuma, Arizona, or such other address as may later be designated 
by notice given in writing to the applicant, 


18, The maximum irrigable acreage within the permit area for which Colorado River 
water may during the term of this permit or any extension thereof be diverted or pumped 
or both by the applicant shall be 160 acres for each applicant who is a single person 
and 320 acres where the application is made by a man and his wife. 


19, In the event that this permit or any portion hereof is terminated before the end 
of its term or the end of any extended term under the provisions of either paragraph 9, 
paragraph 12, or paragraph 16b hereof, the amounts stated in paragraph 3 will become 
immediately due and payable; in such event any prepaid rent will be refunded on a pro 
rata basis after offset has been made for any amounts due under paragraph 3 hereof. No 
other payments made to the United States under the within permit or application herein 
shall be refundable, 


20, The General Provisions attached hereto and the above application are hereby made 

a part of this permit with the same force and effect as if they had been expressly set 
forth herein, 

21. Recitation of the right to terminate this permit in the event of breach shall not 
be construed as a waiver by the United States of any rights to secure compliance with 


the terms of the application and permit. 


22. Special provisions: 


UNITED STATES OF AMERICA 


By 
Issuing Officer 


Instructions Provided Above 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


LOWER COLORADO RIVER LAND USE PERMIT 


GENERAL PROVISIONS 
"Officer Issuing The Permit" Defined 
As used herein the term "officer issuing the permit" shall 
mean the officer issuing the permit, his successor, or any person 
duly authorized by the Secretary of the Interior to issue a permit 


for use of land in the Lower Colorado River Area. 


Permit Subject To Colorado River Compact 


The attached permit is issued upon the express condition and with the 
express covenant that all rights of the applicant based thereon shall be 
subject to and controlled by the Colorado River Compact, approved by the 
Act of December 21, 1928 (45 Stat. 1057), and other applicable laws and 
court decrees. 


Officials Not To Benefit 


No Member of or Delegate to Congress or Resident Commissioner, and no 
officer, agent or employee of the Department of the Interior, shall be 
admitted to any share or part of this permit or to any benefit that may arise 
herefrom, but this restriction shall not be construed to extend to this per- 
mit if made with a corporation or company for its general benefit, nor shall 
it limit the use by the aforementioned persons of accommodations, facilities, 
services or privileges offered to or enjoyed by the general public. 


Covenant Against Contingent Fees . 


The applicant warrants that no person or selling agency has been employed 
or retained to solicit or secure this permit upon an agreement or understanding 
for e& commission, percentage, brokerage or contingent fee, excepting bona 
fide employees or bona fide established commercial or selling agencies 
maintained by the applicant for the purpose of securing business. For 
breach or violation of this warranty, the United States shall have the right 
to annul this permit without liability or in its discretion to require the 
applicant to pay, in addition to the consideration, the full amount of such 
commission, percentage, brokerage or contingent fee. 
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Discrimination Prohibited 


(a) The following provisions, set out in Section 301 of Executive 
Crder No. 10925, dated March 6, 1961, (26 FR 1977) shall apply and for this 
purpose, the term ‘contract'' shall be deemed to refer to this permit and the 
term contractor” shall be deemed to refer to the applicant: 


"In connection with the performance of work under this contract, the 
contractor agrees as follows: 


'(1) The contractor will not discriminate against any employee or 
applicant for employment because of race, creed, color, or national origin. 
The contractor will take affirmative action to ensure that applicants are 
employed, and that employees are treated during employment, without regard to 
their race, creed, color, or national origin. Such action shall include, but 
not be limited to, the following: employment, upgrading, demotion or trans- 
fer, recruitment or recruitment advertising; layoff or termination; rates of 
pay or other forms of compensation; and selection for training, including 
apprenticeship. The contractor agrees to post in conspicuous places, avail- 
able to employees and applicants for employment, notices to be provided by the 
contracting officer setting forth the provisions of this nondiscrimination 
clause. 


'(2) The contractor will, in all solicitations or advertisements for 
employees placed by’or on behalf of the contractor, state that all qualified 
applicants will receive consideration for employment without regard to race, 
creed, color, or national origin. 


'(3) The contractor will send to each labor union or representative of 
workers with which he has a collective bargaining agreement or other contract 
or understanding, ainotice, to be provided by the agency contracting officer 
advising the said labor union or workers' representative of the contractor's 
commitments under this section, and shall post copies of the notice in con- 
spicuous places available to employees and applicants for employment. 


'(4) The contractor will comply with all provisions of Executive Order 
No. 10925 of March 6, 1961, and of the rules, regulations, and relevant orders 
of the President's Committee on Equal Employment Opportunity created thereby. 


'(5) The contractor will furnish all information and reports required 
by Executive Order No. 10925 of March 6, 1961, and by the rules, regulations, 
and orders of the said Committee, or pursuant thereto, and will permit 
access to his books, records, and accounts by the contracting agency and 
the Committee for purposes of investigation to ascertain compliance with 
such rules, regulations, and orders. 


'(6) In the event of the contractor's non-compliance with the non- 
discrimination clauses of this contract or with any of the said rules, regu- 
lations, or orders, this contract may be cancelled in whole or in part and 
the contractor may be declared ineligible for further government contracts 
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in accordance with procedures authorized in Executive Order No. 10925 of 
March 6, 1961, and such other sarictions may be imposed and remedies invoked 
as provided in the said Executive order or by rule, regulation, or order of 
the President's Committee on Equal Employment Opportunity, or as otherwise 
provided by law. 


'(7) The contractor will include the provisions of the foregoing para- 
graphs (1) through (6) in every subcontract or purchase order unless exempted 
by rules, regulations, or orders of the President's Committee orn qual Employ- 
ment Opportunity issued pursuant to section 303 of Executive Ordei ‘~. 10325 
of March 6, 1961, so that such provisions will be binding upon each sul- 
contractor or vendor. The contractor will take such action with respect 1» 
any subcontract or purchase order as the contracting agency may direct as a 
means of enforcing such provisions, including sanctions for non-compliance: 
Provided, however, that in the event the contractor becomes involved in, or 
is threatened with, litigation with a subcontractor or vendor as a result of 
such direction by the contracting agency, the contractor may request the 
United States to enter into such litigation to protect the interests of the 
United States.'" 


(bo) If applicant's operations under this permit involve the furnishing 
of accommodations, facilities, services or privileges, the following pro- 
visions shall apply: 


The applicant and his employees shall not discriminate by segregation 
or otherwise against any person because of race, creed, color, or national 
origin by refusing to furnish such person any accommodation, facility, 
service, or privilege offered to or enjoyed by the general public. Nor 
shall the applicant or his employees publicize any accommodations, facilities, 
services, or privileges offered within the permit area in any manner that 
would directly or inferentially reflect upon or question the acceptability 
of the patronage of any person because of race, creed, color, or national 
origin. The applicant shall include and require compliance with a provision 
similar to the one contained in this subparagraph in any subcontract made 
with respect to any operations under this permit. 


Priority Of Claims Of The United States 
Claims of the United States arising out of this permit shall have 
priority over all others, secured or unsecured. 
Effect Of Waiver Of Breach 
The waiver of a breach of any of the provisions of this permit shall 


not be deemed to be a waiver of any provision hereof, or of any other or 
subsequent breach of any provision hereof. 


-23/- 


Remedies Under Permit Not Exclusive 


Nothing contained in this permit shall be construed as in any manner 
abridging, limiting or depriving the United States of any means of enforcing 
any remedy either at law or in equity for the breach of any of the, pro- 
visions hereof or of the attached application which it would otherwise have. 


Good Husbandry And Soil Conservation Practices 


If this permit authorizes agricultural use, applicant shall follow _ 
accepted practices of good husbandry and shall comply with soil conservation 
requirements of the United States. 


Crops In Surplus Supply 


Utilization of the permit area is prohibited for the production of any 
or @ll of the following price-supported crops which have been determined by 
the Secretary of Agriculture to be in surplus supply and which have been 
determined by the officer issuing this permit to be nonessential to the 
economy of the applicant or to the economy of the area in which the permit 


area is located. This list may be amended or supplemented at any time during 


the term of the permit or any extension thereof by written notice to the 
applicant: 


cotton (upland and extra long staple), soybeans, wheat, corn, peanuts, 
varley, rye, grain sorghums, flaxseed, oats, rice, and tobacco. 


I have read the foregoing Generel Provisions referred to in Paragraph 20 
of the Application and Permit, signed by me/us on the date therein stated 
on Page 1 thereof. 


Witness Applicant 
Witness App icant 
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APPENDIX NO. 5 


{Present Permit Form] 
Serial No. 


Date 





UNITED STATES 
DEPARTMENT OF THE INTERIOR 
LOWER COLORADO RIVER LAND USE OFFICE 


Application and Permit for Use of Land in Lower Colorado River Area 


APPLICATION 


1, The undersigned applicant hereby applies for a permit for the use of 
that portion of the following described lands in the County of 

» State of : Base 
and Meridian, Township ,» Range , Section , further 
described on Attachment No, 1 hereto attached, and by reference made a 
part hereof; presently occupied or used by applicant and agrees that 
approval of this application and applicant's use and occupancy of said 
lands hereunder shall at all times be subject to the terms, cc iditions and 
limitations set out in this application and permit. 


2. Applicant hereby acknowledges that the title and right to possession 
of said lands is and has at all times during applicant's past occupancy 
and/or use thereof been vested in the United States of America, her<in- 
after referred to as United States. Applicant abandons and relinquishes 
any and all right, title and interest to any mining claims located thereon. 


3. Applicant agrees not to apply for or accept acreage reserve or other 
payments from the United States Department of Agriculture or any similar 
or other Federal subsidy payment in connection with said lands, except for 
Upland cotton subsidies, unless the written approval of the officer issuing 
the permit herein applied for is first obtained. 


4, The purpose for which applicant has heretofore used said lands and 
to which applicant's future use thereof will be limited is as follows: 


If, agricultural, the type, capacity, and horsepower of applicant's pumping 
facilities are as follows: 


_5, This application is made for an initial term commencing on January 1, 
1969, and ending on December 31, 1969, and continuing thereafter for 
successive periods of one year each; provided, however, that the permit 
herein applied for may be terminated on December 31st of any year during 
its term or any extension thereof by written notice served by the applicant 
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upon the United States at least sixty (60) days in advance thereof, and 
provided further that said permit may be terminated at the end of the 
initial term or at the end of any such successive one-year period by 
written notice served by the United States upon the applicant at least 
ninety (90) days in advance thereof. 


6. Applicant agrees, if this application is approved, to pay to the 
United States upon approval of the application the amount of 

hie Dollars for the use of said lands from 
January 1, 1969 to and including December 31, 1969. Applicant further 
agrees to pay ta: the use of said lands for each calendar year thereafter 
during which this permit remains in force such further amounts as may 
be determined by the issuing officer. It is understood that, unless 
written notice is given to the applicant by the issuing officer at least 
ninety (90) days before the beginning of any calendar year that a different 
amount has been determined by the issuing officer for that year, the 
amount payable for each such calendar year shall be equal to the amount 
payable for the preceding calendar year. The above-mentioned charges 
for each calendar year shall be payable on January lst of each such year 
in advance, All payments under this paragraph shall be made payable to 
the United States Department of the Interior at the Lower Colorado River 
Land Use Office, Box 1648, 2450 24th Avenue, Yuma, Arizona 85364. 


7. (a) Applicant hereby releases the United States, its successors and 
assigns, and its officers, agents and employees from all claims for 
damages of every description or kind resulting from any operations here- 
tofore or hereafter conducted on said lands and agrees to save and hold 
each of them harmless from liability to any third party for damages of 
every description or kind resulting from such operations. Applicant 
further releases the United States, its successors and assigns, and its 
officers, agents and employees from all claims for damages of every 
description or kind attributable in whole or in part to the natu-al action of 
the Colorado River or any tributary thereof or to any operations or activ- 
ities of the United States in controlling or regulating said river. 


(b) The applicant warrants that no person or selling agency has been 
employed or retained to solicit or secure this permit upon an agreement 
or understanding for a commission, percentage, brokerage or contingent 
fee, excepting bona fide employees or bona fide established commercial 
or selling agencies maintained by the applicant for the purpose of securing 
business. For breach or violation of this warranty, the United States 
shall have the right to annul this permit without liability or in its discretion 
to require the applicant to pay, in addition to the consideration, the full 
amount of such commission, percentage, brokerage or contingent fee. 


8. (a) Applicant understands and agrees that neither this application nur 
the z- -nting of the permit herein shall be deemed: to confer upon applicant 
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any title to or property interest in any of the lands within the permit 
area, nor to confer upon applicant any equity therein or any right to 


rcnew or extend the permit beyond the period provided for in paragraph 
5 hereof, 


(b) Applicant understands that the permit herein shall constitute a 
privilege for the use of only such lands as were used or occupied by 
applicant prior to April 20, 1961, for the purpose hereinabove specified 
and that the permit shall not be assigned without the written approval of 
the officer issuing the permit. 


Witnesses: 


Applicant 


Applicant 


Mailing Address of Applicant 


Title 18 USC, Sec. 1001 makes it a crime for any person knowingly and 
willfully to make to any Department or agency of the United States any 
false, fictitious, or fraudulent statements or representations as to any 
matter within its jurisdiction. 
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PERMIT 


“, Subject to the terms, conditions and limitations set out in the fore- 
going application and in the following paragraphs, the foregoing application 
is hereby approved for the term specified in paragraph 5 above, subject 

to any existing right or right of way in favor of the public or a third party, 
and the right of the United States to install and maintain revetment works, 
including but not limited to the right of access for that purpose over and 
across the permit area, and subject further to the right of the United 
States to terminaie the within permit with respect to any or all of the land 
described in paragraph | upon not less than ninety (90) days' written notice 
given to the appl.cant by the officer issuing the permit certifying that the 
land specified in such notice is needed for use by the Bureau of Reclamation. 


10. Applicant shall not be entitled to the assistance of the United States 
in perfecting or maintaining his possession against third parties. 


11, Crops as well as any structures and other improvements presently 
situate within the permit area, exclusive of those constructed or installed 
by the United States, may insofar as the United States is concerned, be 
removed during the term of this permit and any extension thereof. In the 
absence of advance written approval of the officer issuing this permit, 
applicant shall not hereafter clear or level, or install or construct any 
structures or other improvements within the permit area, except such 
improvements and such clearing and levelling as are necessary to main- 
tain the land in its present condition, as determined by the officer issuing 
the permit. 


Any structures, improvements or other property of any character not re- 
moved from the permit area on or before the end of the permit term as it 
may be extended shall be subject to disposition by the United States, free 
from any responsibility to applicant or any third party in connection there- 
with, 


Neither the construction or installation of structures or other improve - 
ments nor any operations or work done during the term of this permit 
shall enlarge or otherwise modify the nature or extent of applicant's rights 
hereunder. Any such structures or other improvements shall be subject 
to the same provisions as those situate within the permit area at the 
commencement of the permit term. 


12. (a) In the event that the applicant diverts or pumps Colorado River 
water in connection with the enjoyment of the permit area such diversion 
or pumping by applicant during the term of this permit or any extension 
thereof shall be for essential beneficial use only and shall cease upon and 
as provided by 30 days' written notice to applicant from the Secretary of 
the Interior or the officer issuing the permit that Colorado River water is 
no longer available for use within the permit area. In the event that such 
notic . given, applicant may terminate this permit. 


ny srg 


(b) If the applicant diverts or pumps Colorado River water for 
agricultural use, applicant shall give advance notice of the daily water 
requiremenis for each period of seven (7) consecutive days beginning 
Monday of each week. Such notice shall be given not later than the 
Wednesday preceding such Monday to the official of the Bureau of 
Reclamation designated for that purpose by the officer issuing the permit. 
Quantities specified in such noticé may be modified with the approval of the 
Bureau of Reclamation. Such notice shall be in the form prescribed by the 
Bureau of Reclamation, and applicant shall keep such records of water use 
as may be required by the Bureau of Reclamation. 


13. Applicant shall not cause or permit any waste within the permit areca 
and shall not use, occupy or claim any other federally owned lands except 
as authorized by law. 


14. The United States, its officers, agents, employees, licensees and 
permittees shall at all reasonable times, have free ingress to, passage 
over and egress from all of the permit area. The applicant shall permit 
members of the public to have reasonable access to the Colorado River 
across the permit area without charge. 


15. Issuance of the within permit does not authorize any occupancy or any 
acts or omissions contrary to applicable state, county, or local laws or 
ordinances. 


16, The within permit shall terminate and all rights of the applicant here- 
under shall cease: 


(a) Upon the termination of the term or extended term hereof in the 
manner specified in paragraph 5 hereof, subject to any modification made 
in paragraph 9 hereof, 


(b) After failure of the applicant to perform or comply with any of 
the provisions of this application and permit, and on the 30th day following 
the giving of written notice to applicant of termination because of failure 
to perform such provision; provided that, except as toa breach of any of 
the provisions of paragraph 12, this subparagraph (b) shall not apply to 
the first failure of an applicant to perform or comply in any one calendar 
year until such applicant has been given written demand by the United 
States specifying the performance or compliance required and applicant 
has failed for 15 days following the giving of such written demand to so 
perform and comply. 


17. Any notice required or authorized to be given to applicant shall be 
deemed properly given if delivered or mailed, postage prepaid, to appli- 
cant's mailing address as stated in the application; and in the case of the 
United States, to the Lower Colorado River Land Use Office, Box 1648, 
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Yuma, Arizona, or such other address as may later be designated by 
notice given in writing to the applicant. 


18. As used herein the term "officer issuing the permit" shall mean the 
officer issuing the permit, his successor, or any person duly authorized 
by the Secretary of the Interior to issue a permit for use of land in the 
Lower Colorado River Area. 


19. In the event ‘! 1f this permit or any portion thereof is terminated be- 
fore the end of its term or the end of any extended term under the provisions 
of octher paragraph 9, paragraph 12, or paragraph 16 hereof, any prepaid 


rent will be refunded on a pro rata basis. No other payments made to the 
United States under the within permit or application herein shall be 
refundable. 


20. The above application is hereby made a part of this permit with the 
same force and effect as if it had been expressly set forth herein. 


21. Recitation of the right to terminate this permit in the event of breach 
shall not be construed as a waiver by the United States of any rights to 
secure compliance with the terms of the application and permit. 


22, The applicant will comply fully with all applicable Federal laws, 
orders and regulations, and the laws of the State of California, all as 
administered by appropriate authorities, concerning the pollution of 
streams, reservoirs, groundwater or water courses with respect to 
pollution of any kind or the discharge of refuse, garbage, sewage effluent, 
oil, mineral salts or other pollutants. Any contract applicant may enter 
into with a third party will contain a similar water pollution control article. 


23. This permit is issued upon the express condition and with the express 
covenant that all rights of the applicant based thereon shall be subject to 
and controlled by the Colorado River Compact, approved by the Act of 
December 21, 1928 (45 Stat. 1057), and other applicable laws and court 
decrees. 


24. No Member of or Delegate to Congress or Resident Commissioner, 

and no officer, agent or employee of the Department of the Interior, shall 
be admitted to any share or part of this permit or to any benefit that may 
arise herefrom, but this restriction shall not be construed to extend to 

this permit if made with a corporation or company for its general benefit, 
nor shall it limit the use by the aforementioned persons of accommodations, 
facilities, services or privileges offered to or enjoyed by the general public. 


25. (a) The following provisions, set out in section 202 of Executive Order 


No. 11246 dated September 24, 1965, shall apply and for this purpose, 
the term ''contract' shall be deemed to refer to this permit and the term 
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contractor" shall be deemed to refer to the applicant: 


During the performance of this contract, the contractor agrees as 
follows: 


(1) The contractor will not discriminate against any employee or 
applicant for employment because of race, creed, color, or national 
origin. The contractor will take affirmative action to ensure that appli- 
cants are employed, and that employees are treated during employment, 
without regard to their race, creed, color, or national origin. Such 
action shall include, but not be limited to the following: Employment, up- 
grading, demotion, or transfer, recruitment or recruitment advertising; 
layoff or termination; rates of pay or other forms of compensation; and 
selection for training, including apprenticeship. The contractor agrees 
to post in conspicuous places, available to employees and applicants for 
employment, notices to be provided by the contracting officer setting 
forth the provisions of this nondiscrimination clause. 


(2) The contractor will, in all solicitations or advertisements for 
employees placed by or on behalf of the contractor, state that all qualified 
applicants will receive consideration for employment without regard to 
race, creed, color, or national origin. 


(3) The contractor will send to each labor union or representative 
of workers with which he has a collective bargaining agreement or other 
contract or understanding, a notice to be provided by the agency con- 
tracting officer, advising the labor union or workers' representative of 
the contractor's commitments under section 202 of Executive Order 11246 
of September 24, 1965, and shall post copies of the notice in conspicuous 
places available to employees and applicants for employment. 


(4) The contractor will comply with all provisions of Executive 
Order 11246 of September 24, 1965, and of the rules, regulations, and 
relevant orders of the Secretary of Labor. 


(5) The contractor will furnish all information and reports required 
by Executive Order 11246 of September 24, 1965, and by the rules, regula- 
tions, and orders of the Secretary of Labor, or pursuant thereto, and 
will permit access to his books, records, and accounts by the contracting 
agency and the Secretary of Labor for purposes of investigation to ascertain 
compliance with such rules, regulations, and orders. 


(6) In the event of the contractor's noncompliance with the non- 
discrimination clauses of this contract or with any of such rules, regula- 
tions, or orders, this contract may be’canceled, terminated or suspended 
in whole or in part and the contractor may be declared ineligible for 


further Government contracts in accordance with procedures authorized 
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in Executive Order 11246 of September 24, 1965, and such other sanctions 
may be imposed and remedies invoked as provided in Executive Order 
11246 of September 24, 1965, or by rule, regulation, or order of the 
Secretary of Labor, or as otherwise provided by law. 


(7) The contractor will include the provisions of paragraphs. (1) 
through (7) in every subcontract or purchase order unless exempted by 
rules, regulations, or orders of the Secretary of Labor issued pursuant 
to section 204 of Executive Order 11246 of September 24, 1965, so that 
such provisions wiil be binding upon each subcontractor or vendor. The 
contractor will take such action with respect to any subcontract or pur- 
chase order as the contracting agency may direct as a means of enforcing 
such provisions including sanctions for noncompliance: Provided, how- 
ever, That in the event the contractor becomes involved in, or is 
threatened with, litigation with a subcontractor or vendor as a result of 
such direction by the contracting agency, the contractor may request the 
United States to enter into such litigation to protect the interests of the 
United States. 


(b) If applicant's operations under this permit involve the furnishing 
of accommodations, facilities, services or privileges, the following 
provisions shall apply: 


The applicant and his employees shall not discriminate by segregation 
or otherwise against any person because of race, creed, color, or 
national origin by refusing to furnish such person any accommodation, 
facility, service, or privilege offered to or enjoyed by the general public. 
Nor shall the applicant or his employees publicize any accommodations, 
facilities, services, or privileges offered within the permit area in any 
manner that would directly or inferentially reflect upon or question the 
acceptability of the patronage of any person because of race, creed, 
color, or national origin. The applicant shall include and require com- 
pliance with a provision similar to the one contained in this subparagraph 
in any subcontract made with respect to any operations under this permit. 


26. Claims of the United States arising out of this permit shall have 
priority over all others, secured or unsecured. 


27. The waiver of a breach of any of the provisions of this permit shall 
not be deemed to be a waiver of any provision hereof, or of any other or 
subsequent breach of any provision hereof. 


28, Nothing contained in this permit shall be construed as in any manner 
abridging, limiting or depriving the United States of any means of enforc- 
ing any remedy either at law or in equity for the breach of any of the 
provisions hereof or of the above application which it would otherwise have. 
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29. If this permit authorizes agricultural use, applicant shall follow 
accepted practices of good husbandry and shall comply with soil con- 
servation requirements of the United States. 


30. Utilization of the permit area is prohibited for the production of 

any or all of the following price-supported crops which have been deter- 
mined by the Secretary of Agriculture to be in surplus supply and which 
have been determined by the officer issuing this permit to be nonessential 
to the economy of the applicant or to the economy of the area in which 

the permit area is located. This list may be amended or supplemented 
at any time during the term of the permit or any extension thereof by 
written notice to the applicant: 


31. The maximum irrigable acreage within the permit area for which 
Colorado River water may during the term of this permit or any extension 
thereof be diverted or pumped or both by the applicant shall be 160 acres 
for each applicant who is a single person and 320 acres where the 
application is made by a man and his wife. 


32. Special provisions: 


, 1968 


UNITED STATES OF AMERICA 


By 
Issuing Officer 


= 2h he 
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INVENTORY OF OMITTED LAND DISPOSITIONS FROM MAY 31 


Serial 
Land Description Number 
fee Ds. gece 305s 
Lot 7, SW/4 NW/4, Sec. 35 1-014451 
Lot 8, Sec. 35 (1-014482 


Lot 8, Sec. 35 1/ (1-014488 


Lots 5, 6, NW/4 NW/4, Sec. 35 I-014545 
Lot 16, Sec. 34 I-014658 
Lot 4, Sec. 27 I-014718 


BOtsei 7s LS. 29.620 8216 Secy 34° “1-015776 


Lot 5, Sec. 27; Lots 9, 10, 11, 


£2 5els,. 142 Sec: 34 I-015777 
Lots 12, 13, 14, 19, Sec. 34 I-014647 
Lots 12, 13, 14, 19, Sec. 34 I-015247 
Lot 14, Sec. 24 I-014546 

fT. 16S5,2 R37 E. 
Lot 10, Sec. 18 I-014478 
Lot 16, Sec. 19 . I-014479 
Lot 18, Sec. 19 1-014514 
Lot 13, Sec. 6; Lots 9, 12, 

Sec. 7 I-014525 
Lot 16, Sec. 7 I-014548 


Type 
of 
Case 


OLC 


OLC 


OLC 


OLC 


Date 
Appin. 
Filed 


07/31/63 
08/07/63 
08/07/63 
08/26/63 


09/11/63 
10/01/63 
10/19/63 


10/19/63 


09/10/63 
04/14/64 
08/26/63 


08/06/63 
08/06/63 
08/20/63 


08/22/63 
08/26/63 


1962, THRU DECEMBER 31, 1968 
Acreage Date 
Applied Plat 

For Filed 
61.76 01/03/63 
41.85 01/03/63 
01/03/63 
94.28 01/03/63 
12.03 01/03/63 
170.43 01/03/63 
153.80 01/03/63 
162.42 01/03/63 
32.00 01/03/63 
5.30 01/03/63 
11.20 04/05/63 
9.81 01/03/66 
Bye 01/03/66 
38.51 04/05/63 
34.00 01/03/66 
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Serial 
Number 


I-014451 


/ 17014482 
=! (1-014488 


1-014545 


I-»14658 
I-914718 
1-015776 


I-015777 


1-014647 
I-015247 
I-014546 


I-014478 
I-014479 
I-014514 
I-014525 
1-014548 


Date 
Action 
Taken 


04/05/65 
08/09/68 
08/09/68 
05/17/65 


04/05/65 
11/17/64 
11/18/64 


11/18/64 


12/30/63 
06/02/64 
12/11/63 


03-22-65 
12/04/68 
01/18/67 
01/13/66 
02/24/67 


Acreage 


Granted 


61.76 
41.85 


86.82 


12.03 
S70L 
153.80 


162.42 


P20 
9.81 
Sites) 

38.51 
2.28 


Rights-of-Way Reserved 


Ditches & Canals 
Ditches & Canals 


Ditches, Canals, & Access Road to Snake 
River 

Ditches, Canals, & 100 Ft. Easement 

Ditches & Canals 

Ditches, Canals, & 100 ft. Strip Parallel 
to High Water Line of Snale River 

Ditches, Canals, & 100 ft. Strip Parallel 
to High Water Line of Snake River 


Ditches & Canals 

Ditches & Canals, Railroad R/W 
Ditches & Canals 

Ditches & Canals, R/W for Recreation 
Ditches & Canals 


1 (contd. ) 


Receipts 
(Purchase Money) 


$1,850.00 
1,250.00 


2,510.00 
167.00 
110.00 

2,390.00 


2,030.00 


ras c= 


Land Description 


eel SOC. 19 
Lot 16, Sec. 18 
Lot 15, Sec. 7 
Lots 13, 14, Séc. 18 
Lot 18, Sec. 18 
Lots 14, 15, Sec..19 
Lots 11, 15, Sec. 18 
Lot 19, Sec. 19 
Lot 10, Sec. 7 
Lots 13, 14, 18, Sec. 18 


Ti og hs. 35 EF. 
Lot 10, Sec. 13; Lot 6, Sec. 14; 
Bocsei, ke. bo, -sec. 233 Lots 4; 
5, NW/4 NW/4, Sec. 24 
Lots.7,°8, Sec. 13 


Lots 7, 8, Sec. 13 
Lot 9, Sec. 23 
LOES=7 7,68, Sec. 13 
Lot 10, Sec. 23. 


Bot2yoeciu 32s (TT. 3 St5\R. 
35 E., Lot 11, Sec. 5) 

sec. 33 

Lots 8, 9, 13, 14, Sec. 27 

Metes and Bounds 


Serial 
Number 


1-014574 
I-014597 
I-014598 
I-014628 


(1-014648 
( 


I-014649 
I-014711 
1-014721 
I-014645 


I-014060 


2/1-014092 


2/1-014104 


I-014190 


2/1-014195 


I-014173 


I-015671 


I-014750 
I-013675 
I-013779 


Date 
AppIn. 


08/26/63 
08/30/63 
08/30/63 
09/05/63 
09/10/63 


09/10/63 
09/30/63 
10/02/63 
09/09/63 


04/15/63 


04/23/63 


04/29/63 
05/27/63 
05/28/63 
05/23/63 


08/27/64 
10/08/63 


10/25/62 
12/12/62 


Acreage 
Applied 


For 


140.84 
UNKNOWN 


Date 
Plat 
Filed 


01/03/66 
04/05/63 
01/03/66 
04/05/63 
04/05/63 
01/03/66 
04/05/63 
01/03/66 
04/05/63 
04/05/63 


07/25/61 


07/25/61 


07/25/61 
07/25/61 
07/25/61 
07/25/61 


07/25/61 
07/25/61 


07/25/61 
07/25/61 


a ola © ike oa | 


Serial 
Number 


1-014574 

I-014597 

I-014598 

1-014628 
(I-014648 
( 


1-014649 
I-014711 
I-€14721 
I-014645 
I-914060 
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2/5 014092 


2/7 014104 
2/1-014190 
— I-014195 

I-014173 


I-015671 


I-014750 
I-013675 
I-013779 


Date 
Action 
Taken 


06/20/66 
03/22/65 
02/09/67 
12/13/63 
06/24/68 


03/22/65 
01/31/67 
03/05/65 
02/17/64 
09/16/65 


06/19/68 


06/19/68 
03/10/67 
06/19/68 
05/11/67 


10/20/64 


12/12/63 
04/09/68 
12/27/67 


Acreage 


Granted 


13.85 
eats 
10.86 


M&B 


Ditches 
Ditches 
Ditches 


Ditches 
Ditches 
Ditches 
Ditches 


Ditches 


Rights-of-Way Reserved 


& 
& 
& 
& 


Canals 
Canals 
Canals 


Canals, R/W for Recreation 
Canals 
Canals 


Canals 


Canals, Fed. Aid Hwy & Channel 


Change, Roads & Recreational Facilities 
Ditches & Canals, Material Site (31.86 acres) 
State Hwy Dept., R/W Recreational Use 


Ditches & Canals 


Ditches & Canals, Recreational Facilities 
Constr. by US R/W, Joint Patent (Letter 
Agreement of Four Preference Applicants 
for One Patent to All) 


2 (contd. ) 


Receipts 


(Purchase Money) 


180.00 
110.00 
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Land Description 
To? aoe Rs OO ake 


inane Sh Te ene 


Lots 11, 12, Sec. 4 
Lots 16, 17, Sec. 4; Lots 9, 


10, Sec. 5; NW/4 NE/4, Sec. 8 


Lot 11; Séc: 7 


Lot 5, Sec. 3 (Parts of); Lots 
9, 10, Sec. 4 (Parts of ) 
Lot 13, Sec. 8 


Lots 9, 10, Sec. 7 


Lot 5, Sec. 3; Lots 9, 10, 
Sec. 4 

Lots 14, 15, 18, 19, Sec. 4; 
Pots 5,79,°Sec. 8; Lot 7, 
Sec. 9 

Lot 13, Sec. 4 


eo cane ene be 


ool hac RS Pe ey 


Sec. 13 

Lots 11, 12, Sec. 12 
Lotecl3 4 14,085 psec. 12 
Lot 15, Sec. 25 

Lots 8, 9, Sec. 35 


Serial 
Number 


I-014515 
1-014544 


1-014547 
1-014634 
I-014712 
I-015405 
I-015775 


I-016528 


I-016529 


1-016571 
1-941 
1-899 
1-940 
1-1933 


Type 
of 


Case 


OLC 
OLC 


OLC 


OLC 


OLC 


OLC 


Date 
ApplIn. 
Filed 


08/21/63 
08/26/63 


08/26/63 
09/06/63 
09/30/63 
06/01/64 
10/19/64 


06/17/65 


06/17/65 


07/01/65 
02/23/67 
02/03/67 
02/23/67 
10/26/67 


Acreage 
Applied 
For 


140.11 
268.64 


91.94 
UND 
48.65 
49.13 
76.87 


2123710 


22207, 


Date 
Plat 


12/26/62 
12/26/62 


12/26/62 
12/26/62 
12/26/62 
12/26/62 
12/26/62 


12/26/62 


12/26/62 


10/13/66 
10/13/66 
10/13/66 
10/13/66 
10/13/66 


gow d Oo 
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Serial 
Number 


I-014515 
1-014544 


1-014547 
I-014634 
I-914712 
I-015405 
T-015775 
1-016528 


1-016529 


I-016471 
1-941 
1-899 
I-940 
1-1933 


Date 
Action 
Taken 


04/27/65 
04/27/65 


05/22/64 
03/30/64 
04/07/64 
08/19/64 
11/24/64 
06/23/65 


06/23/65 


10/19/66 
10/29/68 
08/03/67 
01/31/68 
08/07/68 


Acreage 
Granted 


48.16 
125.62 


42.81 


48.65 
49.13 
76.87 
217e 10 


22.87 


26). 19 
34.49 
4.60 
24.22 


Rights -of-Way Reserved 


Ditches & 


Ditches 


& 


Public 
Ditches & 
Access 


Ditches & 
tional 


Ditches 


& 


tional 


‘Ditches 


& 


tional 


Ditches 


& 


tional 


Ditches 


Ditches 
Ditches 


Ditches 


Ditches 


& 


Canals 


Canals, Roads & Trails for 


Access 
Canals, 


Canals, 
Access 
Canals, 
Access 
Canals, 
Access 
Canals, 
Access 
Canals 


25-ft. Strip for Public 


R/W for 
R/W for 
R/W for 


R/W for 


Public Recrea- 


Public Recrea- 


Public Recrea- 


Public Recrea- 


Canals, Railroad R/W 


Canals 
Canals 
Canals 
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Receipts 


(Purchase Money ) 


$ 670.00 


1,880.00 


1,260.00 


657.00 

675.00 
1,070.00 
4,300.00 


550.00 


67.50 
87.50 
50.00 
62.50 


asd oN Sol 


Land Description 
Ke O43 


Lots 105" 92, 13, 44, SE/4 
NE/4, Sec. 29 
Lots 10, 16, Sec. 22; Lot 17, 
b BOCin, 23 
Eots 9, 13, 14, 15, E9, Sec. 21 


Serial 
Number 


I-010199 


I-010192 


I-010343 


Type 
of 


Case 


HD 


HD 


HD 


Date 
AppIn. 
Filed 


02/26/59 
02/24/59 


04/13/59 


Acreage 
Applied 
For 


Date 
Plat 


03/03/59 
03/03/59 


03/03/59 


Action 
Taken _ 
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Date 


Serial Action Acreage Receipts 
Number Taken Granted Rights-of-Way Reserved (Purchase Money) 
I-010199 12/04/63 5/ 
1-010192 07/29/66 81.40 Ditches & Canals 13. 05— 
I-010343 04/14/64 
AS - Auction Sale OLC - Omitted Lands Claim 1/ Joint Patent 
CL - Closed P -~ Patented 2/ Joint Patent 
G  - Granted R - Rejected 3/ Rental Per Five Years 
HD - Homestead R&PP - Recreation and Public Purposes 4/ Rental Per Year 
L  - Leased R/W - Right-of-Way 5/ Fees and Commission 
M&B - Metes and Bounds RHST - Right-of-Way - Highway (State) 


UND - Undetermined 
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No, of 
Applications 


Applications 
Granted 
(Patent 
Issued) 


Applications 
Qualifiedly 
Granted 
(Limited 
Tenure) 


Applications 
Denied 


Ariz. 


84 


24 


Calif. 


623 


58 


66 


129 


Eleven Western 


MINTNG CLAIM OCCUPANCY ACT 


States and Alaska: 


962 = 1967 


Applications veceived and Disposition by Jet 


Colo. 


50 


30 


Tdaho 


44 


13 


New 

Mont. New, Mex. 
4? ey @ 

] il 0 

4 0 0 

li 1 9) 


Ore baat Wash Wyo. élaska 
Le 2 2 is 
4 ) ] 1°) 
9 1 2 1 
1] 2 7 1 
TCTAL APPLICATIONS DISPOSED OF: 408 


TOTAL APPLICATIONS UNDISPOSED Cr. 
WITHDRAWN, OR PENDING: 510 


Totals 


918 


76 


107 


eee 


“ON XICNAddV 


Hd 


Ts lS A 


Agency 


Bureau of Land 
Management 


Forest Service 


National Park 
Service 


Bureau of Sport 


Fisheries & 
Wildlife 


Bureau of 
Reclamation 


Atomic Energy 
Commission 


Military 
Reservations 


TOTALS 


Footnotes: 1/ 


a 


INCIDENTS OF 


TRESPASS 


Listed by Agency and Type of Trespass: 


Mineral 


423 


102 


19 


Enclosure 


49 


1960 = 


Fire 


200 


18,174 


ft 


eee mmr ee er ee 


Type of 
Occupancy Grazing Timber 
1/ 

2888— 4027 227 
6355 4998 1329 

12 3690 

268 237 

74h! 7 

Periodic 
9,597 12,959 3,610 


Includes "Agricultural"’ Trespass 


49 


18,378 


1967 


Rigats- 


of-Way 


388 


144 


i} 


543 


Jandalism 


2176 


2,458 


Includes all Trespass incidents, since almost all were characterized as "incidental." 


209= 


Other 


608 


1283 


2/ 


10,650 


Total 





19,854 


30,855 


7,416 


9,260 


289 


58,813 
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Agency 


Bureau of Land 
Management 


United States 
Forest Service 


National Park 
Service 


Bureau of Sport 
Fisheries & 
Wildlife 


Bureau of 
Reclamation 


Atomic Energy 
Commission 


Military 
Reservations 


TOTALS 





Footnotes: 1/ 


TRESPASS -CASio 





Method of Disposition by Agency: 1960 - 1°67 
Method 
Forinal Informal 
JudveLvabeActron Administrative Action Administrative Action 
2 
41 44iee! 
12,5302! CHL i Sxeslay 
1,102¢/ 143 745 
a) 
1,1552/ 17612! 
6 
1 ge! 
14,829 V3 6,276 745 


eed 


CRU 


2109 





Generally includes warnings, or incidents where trespasser could no* be i entbired, or matter was 


uncollectible, 

Data only described disposition as "administrative" and did not specify formal or informal. 
Data combined all cases resolved through "court or compromise." 

Includes 846 cases referred to U. S. Commissioners. 

Includes 102 cases referred to U. S. Commissioners. 

Data did not specify how incidents were resolved. 

Data sugyested almost all cases resolved informally. 


“ON XIGNAddV 


6 


ADMINISTRATIVE COSTS FOR TRESPASS DISPOSITION 


Eleven Western States and Alaska, by Agency: 1968 
Agency 
Bureau of Bureau of Sport 
Land United States National Park Fisheries & Bureau of Atomic Energy Military 
Management Forest Service Service Wildlife Reclamation Commission Reservations Total 
ee L/ 2/ ey 4 / 5/ 
Available oy ae eee NE Soy OG. 2o0— $553, 905— lala, 0 $116,060— $2, 50557 39> $3,462,555 





Footnotes: 1/ Does not include $400,000 appropriated for overall "protection,'' ete., in Yellowstone National Park. 
2/ Only two regions reported. 

3/ Estimated. 

4/ Primarily for fence construction. 


5/ Substantial portions of this amount reflects appropriations for uaval installation security. 
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642-818 O49 


Agency 


Bureau of 
Land 


Management 


Amount of 


Lamage $234,144 
Amount of 
Recovery $220,698 


 steeeeneinhanenianinEmanmemmeness eee 


Footnotes: 1/ Includes 
. 2/ Only one 


DAMAGE TO RESOURCES RESULTING 
PROM TRESPASS AND AMOUNTS OF REVENUE 
RECEIVED FROM SETTLEMENT OR JUDGMENT 


Eleven Western States and Alaska, DY spe y > “Pad 
Be Be National Bureau of Sport Atomic 
Forest Park Fisheries & Bureau of cnergy Military 
Service Service Wildlife kec lamation Comi.i ssion Reservations 


$8,289, 158t/534, 64¥ 


$557,805 $2,160 


costs of fire suppression 
region reported. 


Not $7 ,652 
$14,2352/ $23,000 Crk ie 
Not Not 
$14,902 patiepiet®  -Naiaehie $1,500 


and $4.5 million judgment against Forest Service. 


S879 Bo7 


$797,065 


“ON XICGNAddV 


IT 


PART If 


Report on Certain Uranium Mining Claims 
Allegedly Located in Trespass 


(Including correspondence between 
the Atomic Energy Commission and 
Departments of Justice and Interior 
in connection with this matter) 
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UNITED STATES 
ATOMIC ENERGY COMMISSION 


WASHINGTON, D.C. 20545 





April 14, 1969 


Honorable Wayne N. Aspinall ‘ 
Chairman . 
Public Land Law Review Commission 

E7300 K Street, NeW. 

Washington, D. C. 20006 


Dear Mr. Aspinall: 


Attached is a report prepared by the AEC staff concerning 
certain mining claims on public lands withdrawn by the | 
Bureau of Land Management on behalf of AEC for the purpose 
of carrying out direct Government exploration during the 
critical uranium shortage of the early 1950's. I am also 
enclosing copies of the most recent correspondence between 
the AEC and Departments of Justice and the Interior in 
connection with this matter. 


This matter also was discussed generally with Milton Pearl 
and Elmer Bennett about a year ago. 


As Mr. Hennessey stated in his recent meeting with you, 
the AEC is actively considering what additional steps 
might now be taken to resolve this situation. We will 
keep you apprised of any developments in this regard. 


Sincerely, 


Commissioner 


ec: Hon.) Mitchell Melich, Sobicitor 
Department of the Interior 


Hon..Gien i. Taylor 
Acting Assistant Attorney General 
Department of Justice 


Enclosures: 
List attached 
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LIS'T OF ENCLOSURES 


1. Report of Mining Claims on AEC Withdrawn Land 


2. Letter, Frank J. Barry, Solicitor, Department 
of the Interior to Edwin L. Weisl, Jr., 
Assistant Attorney General, Department of 
Justice, September 20, 1967 (copy) 


3. Letter, Joseph F. Hennessey, General Counsel, 
Atomic Energy Commission to Clyde 0. Martz, 
Assistant Attorney General, Department of 
Justice, September 20, 1968 (copy) 


4. Letter, Clyde 0. Martz to Joseph F. Hennessey, 
November 19, 1968 (copy) 


5. Letter, Clyde 0. Martz to Edward Weinberg, 


Solicitor, Department of the Interior, 
November 19, 1968 (copy) 


Attachment to letter of April 14 
to Mr. Aspinall 
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UNITED STATES 
ATOMIC ENERGY COMMISSION 


WASHINGTON, D.C. 20545 





REPORT OF MINING CLAIMS ON AEC WITHDRAWN LAND 


Approximately 1000 square miles of public lands were withdrawn 
by the Department of the Interior for the AEC between 1948 and 
1955. The withdrawal orders were limited to areas specifically 
selected by the AEC for uranium exploration, and were considered 
necessary in order to prevent prospectors from staking mining 
claims on ground being drilled at Government expense and thus 
reaping profits without making any contribution. The effect 

of such withdrawal orders was to cut off the power which 
individuals are accorded under the general mining laws to obtain 
vested possessory rights and ultimately valid mining claims in 
the area withdrawn. Cameron v. United States, 252 U.S. 450 (1920). 
However, it was not the purpose of these withdrawal orders to 
cut off the development of mining locations made in good faith 
prior to the withdrawal orders, and the orders were phrased in 
such a way as to leave undisturbed valid claims existing on the 
effective date of the order. 


The withdrawal orders covered areas in which claims had been 
staked prior to withdrawal where discovery had not been perfected 
in accordance with the mining laws. The uranium of the Colorado 
Plateau area occurred in flat-lying deposits which were exposed 
only at outcrops along canyon rims. It had long been the custom 
in the area for prospectors to stake a number of claims covering 
the area behind the outcrop which was thought to contain exten- 
sions of the ore body and then, when able to do so, explore the 
ground by drilling. It was determined by the Commission and 
communicated formally to the Department of the Interior as 

early as September 14, 1950, that challenge by the AEC of 
locations made in good faith prior to withdrawal where discovery 
was not perfected would seriously discourage prospectors from 
further exploration activity and that the resulting damage to 
the domestic uranium development program would far outweigh 

the value of any royalties which the Government might collect 


Attachment to letter of April 14 
to Mr. Aspinall 
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on ore produced from invalid claims. Instead, the AEC requested 
that Interior modify the existing withdrawal orders and formu- 
late any new withdrawal orders in such a way as to "defer in 
respect to one requirement only, discovery, and for a definitely 
limited period any action against those locators within with- 
drawn areas, who because of the peculiar physical conditions 
normal to the uranium deposits of the Colorado Plateau, had 

been unable to perfect their locations at the time of withdrawal." 


Interior was most reluctant to depart from its long-standing 
practice of providing protection only for mining claims per- 
fected by discovery prior to withdrawal because such a departure 
"could lead to countless similar requests for modification of 
other withdrawals and to probable speculation in invalid mining 
claims." It suggested instead that either the withdrawals be 
revoked in their entirety or left intact and a liberal leasing 
system established. 


Despite numerous interagency meetings and correspondence since 
1950, including meetings and correspondence with the Department 
of Justice, this problem is as yet unresolved. 


Interior has initiated proceedings to invalidate two of these 
mining claims -- the so-called Ronnie Nos. 1 and 2 lode mining 
claims located in Mesa County, Colorado. These claims were 
allegedly located on June 26, 1948, based on asserted dis- 
coveries made on June 25, 1948. At the time of location the 
lands were included in allowable applications for federal oil 
and gas leases that subsequently ripened into leases. In 
accordance with Interior rulings on the operation and effect 

of the mineral leasing laws of 1920, as amended, the lands were 
not subject to mining location and the claims were, therefore, 
considered by Interior to be null and void from their inception. 
[See Jobson et al. v. Spencer et al., 61.1-D.. 161° ,°G.953),and 
cases cited therein. ] 


The lands on which the claims were located were withdrawn from 


entry under the mining laws effective July 9, 1948, by Public 
Land Order 494. During the spring and summer of 1949 the USGS 


200 = 


on behalf of the AEC drilled certain portions of Outlaw Mesa 

on the Colorado Plateau and found one important ore body. 

The land and county records were examined to determine whether 
any claims had been located on this land. Such examination 
disclosed the existence of four claims, two of which were the 
Ronnies. By letter dated June 6, 1950, the AEC was advised 

by the BLM that adverse charges had been filed on May 24, 1950, 
against the Ronnie claims. AEC had not requested the initiation 
of such proceedings. 


The Ronnie charges were not pressed immediately. Amended 
location certificates were filed in October 1953, pursuant to 
and for the purpose of obtaining the benefits of the Act of 
August 12, 1953 (67 Stat. 539, 30 U.S.C. §§ 601-605). This 

Act provided a method for the validation of mining claims 

which were invalid solely by reason of Interior's construction 
of the operation and effect on mining locations of the mineral 
leasing laws. Adverse charges were again filed in April 1957 

to include in the pending proceedings all subsequent transferees 
who obtained interests in the claims after 1950. 


An administrative hearing was held in December 1959. On March 31, 
1961, the Hearing Examiner issued a decision declaring the claims 
null and void from their inception by reason of the outstanding 
oil and gas leases. On appeal, the Director of the Bureau of 
Land Management through that Bureau's Division of Appeals on 

July 28, 1961, affirmed the result on the ground that valid 
discoveries had not been made prior to the withdrawal, but 
reversed the ruling of the Hearing Examiner insofar as it held 
that the claims were not subject to validation under the 1953 
Act. The Director's decision was affirmed on appeal to the 
Secretary of the Interior in a decision dated May 13, 1963, a 
copy of which has already been furnished you. It is my under- 
standing that no attempt has been made by the mining claimants 

to seek judicial review. 


Neither Ronnie claim is still producing. Production from these 
claims started in 1951 and ended in 1963. Our records indicate 
that 83,323.56 pounds of U,0g and 374,970.27 of V,0, were pro- 
duced from these claims. The total value of the ore produced 
at Circular 5 (Revised) prices was $484,329.40. But there 
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appear to be many similarly situated claims. All but 50 of 
the 1000 square miles withdrawn for AEC exploration purposes 
have long since been restored to the public domain. AEC 
records indicate that within this 50 square miles there are 
546 mining claims, all of which are believed to have been 
staked prior to withdrawal and 197 of which are believed to 
have produced uranium ore. It has been definitely determined 
that 13 of the 197 perfected discovery prior to withdrawal 
but it is thought that very few others did so. All but the 
Ronnies and a few others would have to be investigated to 
determine this. Total production from 1948 through June 30, 
1968, from the 184 claims amounted to 5,284,706 pounds of 
U0. and 27,825,931 pounds of V,0,. Estimated value of this 
ore at Circular 5 (Revised) priceS without mine development 
and haulage allowances is $28,333,555. The number of claims 
operating during FY 1968 was 28 and the value of the ore 
produced was estimated at $1,170,555. 


There also was ore produced from claims in other areas once 
withdrawn but since restored. The amount of such production, 
though difficult to estimate, is considered small. Neverthe- 
less, if a program of invalidation is undertaken, it would 
seem that claims on this 950 square miles would also be 
subject to investigation and invalidation. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 90-1-18-711 
OFFICE OF THE SOLICITOR 
WASHINGTON, D.C. 20240 


September 20, 1967 


Hon. Edwin L. Weisl, Jr. 
Assistant Attorney General 
Department of Justice 
Washington, D. C. 20530 


Dear Mr. Weisl: 


You will recall that by your letter of February 25, 1966, you 
requested that we give further consideration to possible 
appropriate action with respect to the removal of uraniun and 
vanadium ore from the Ronnie Nos. 1 and 2 lode mining claims. 
At that time, we had requested that you review these files and 
initiate such action as you might consider to be appropriate 
to protect the interests of the United States. This request 
was made after the matter had been discussed at a meeting held 
in this Department on June 30, 1965, among representatives of 
our respective Departments and the Atomic Energy Commission. 


we have reviewed in some detail the letter of December 20,3 1965, 
which the Deputy General Manager, Atomic Energy Commission, 
addressed to you. In this letter, the Atomic Energy Commission 
restated the position it has at various times asserted over the 
years, i.e. that no attempt should be made to investigate and 
prosecute trespass claims against those who removed uranium. ore 
from mining claims located prior to the 1948-1951 AEC withdrawals, 
but not perfected as valid claims by mineral discovery prior to 
the date of the pertinent withdrawal order. 
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Hon. Edwin L. Weisl, Jr. -2- September 20, 1967 


Our records indicate that during the four-year period from 1948 
through 1951, the Department published seven Public Land Orcers 
withdrawing large areas from all forms of appropriations uncer 
the public land laws, including the mining laws, and reserved 
them for use of the AEC. (By 1954 these withdrawals covered 
nearly 1,000 square miles). Public Land Order No. 494, effec- 
tive July 9, 1948, withdrawing the area covered by the Ronnie 
claims was typical of these withdrawals. A copy of that order 
was sent to you with our letter of July 13, 1965. 


Adverse charges against the Ronnie claims were filed on May 24, 
1950. Shortly thereafter, on July 11, 1950, Commission repre- 
sentatives conferred with the Solicitor of this Department on 
the general question of allegedly invalid claims within the AEC 
withdrawal areas. At this meeting the AEC indicated its desire 
that the withdrawal orders be modified to permit mining claimants 
who had located claims in the withdrawn areas prior to dates of 
the withdrawals, but had not validated their claims by mineral 
discovery prior to those dates, to thereafter continue their 
exploratory work and make validating discoveries notwithstanding 
the withdrawal orders. (A summary of the respective positions 
taken at this meeting, dated August 23, 1950, is enclosed). By 
letter of September 14, 1950, the Commission formally requested 
the Secretary to so mages the AEC withdrawal orders. <A copy of 
this letter has already been sent to you. 


After further conferences between representatives of the two 
agencies, the Secretary replied to the AEC request by letter 
June 14, 1951). In%this. letter, ‘the Secretary stated several 
sons why he felt such a modification of the withdrawal Orde: 
be inadvisable and suggested that the withdrawals be either 
intact or revoked in their entirety. He also suggested thet 
ends sought to be accomplished by the AEC under the proposed 
modification could be accomplished by a liberal leasing systex, 
and offered technical assistance in working out such a leasing 
program. A copy of the June 14, 1951, letter is enclosed. 
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Hon. Edwin L. Weisl, Jr. -3- September 20, 1967 


In the ensuing months and years, further correspondence and 
numerous conferences between the Department and the Comnissicn 
were conducted without agreement being reached as to the course 
of action to be followed. In the meantime, the Department was 
receiving reports of uranium trespass on invalid mining claims 
such as’one dated August 24, 1951, from the Bureau of Land 
Management Regional Administrator, copy of which is enclosed. 
Some of these reports indicated that the "staking" of large nun 
bers of "paper" mining claims seemed to occur in areas proposed 
for withdrawal and shortly before the actual effective date of 
the withdrawal. In any event, it became apparent that certain 
mining locators whose claims had not been validated privrt tore 
withdrawals were reaping great benefits from the removal and sé 
of uranium ore from withdrawn lands after the ore nad been "dis- 
covered" for them under the Government drilling program. 1 
some instances, e.g. in the Ronnie case, interests in the invalid 
fe) 


aa 


i Ss 
its belief that it was advisable that a withdrawal order be 
before exploratory work by the: Government was begun for the 
that "without such an order, persons learning surreptitiously o 
Significant discoveries of ore bearing materials in the area under 
exploration or persons obtaining advance knowledge of the Cozmis- 
sion's exploration interest, could stake valid claims under the 
mining laws and secure a windfall from exploratory work fi 
by the Government." It has been our consistent position that if 
the purpose of the withdrawal was "to avoid speculative st 

of claims in areas being drilled at Government expense", spec 
tive claims staked without discovery before the withdrawal w 
in no better position for protection than those staked out « 
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Hon. Edwin L. Weisl, Jr. -~ 4 = September 20, i967 


the withdrawal. If both type of speculations were benefitec by 
"discovery" drilling at Government expense, there seems to be 
little justification in distinguishing between them. This was 
the reason the Department suggested to the Commission in ise 
that revocation of the withdrawals in their entirety might be 
considered, or, in the alternative, a liberal leasing system be 
inaugurated. 


The entire history of the differences between the Department aad 
AEC on this question indicates quite plainly that the AEC was 
attempting to have the mining laws administered in such a manne 
as would accommodate its program, as the Commission saw it, wal 
fully realizing that its proposals would require the Department 
to ignore the "discovery" requirement of the mining laws as they 
had been interpreted under long-standing adm*nistrative and judi- 
cial precedent. Cf. Cameron v. United States, Pyaaice Sym tes 
(1920). As in its letter to you of December ZU dOD, ACS 
viewed the necessity of a validating "discovery" prior to with- 
drawal as a "technical, legal requirement" which, under the 
circumstances, should not and need not be enforced. Having uniait- 
ingly enforced this requirement over the years against holders of 
mining claims who had made no discovery before withdrawal of the 
lands, and having prosecuted innumerable trespass claims basec on 
removal of ore from such invalid claims, the Department has peen 
unwilling to adopt the invalid theory that the "discovery requirée- 
nent of the mining laws can be waived. Contrary to the AEC 
position the Department has consistently viewed the necessity of a 
discovery of valuable mineral as the most essential element to th 
validation of any mining claim, rather than as a mere Mreachnicas 
legal requirement of the mining laws. 


a 
i 

atts 
Le 





f 
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AEC states that the problem exists principally because Uranium ere 
on the claims in question did not crop out at the surface Ee ye\s goa yee om 
a drilling program was required to astablish 4 validating Sinere 
discovery. This same problem has confronted mineral claimants 
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Hon. Edwin L. Weisl, Jr. - 5 - September 20, 1967 


‘ 


since the mining laws were enacted in seeking to validate ciains 
zor minerals which had no surface outcrops. East Liha Le Consoli- 
ted Claims, 40 L. D. 271, 274 (1911); Chrisman v. Miller, 197 


tn ee ee ree 


Se Ne: 13 (1905); iron, Silver Co. iw. MEkeCS Stare Coc tee oe 





j 


re la 
s 


394 (1892)* United States v. . Mobley, #4 +i. cg SUDD an Ose Coad Cann, 
i342); King v. Amy Silversmith } Mining.CO.@, \dOeul ano «ceee WULOde ie 
Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673 (1899). Where 
crilling of cores was necessary to establish a discovery, such a 
program was undertaken when geologic indications justified such 
effort and expense. In our view the uranium claimants have no 


nore entitlement to a mining claim prior to discovery than their 
predecessors who were able to validate their claims only after 
actual discovery of valuable minerals at depth. 


We would aiso point out that the staking of claims in a favorabie 
geologic area does not give a locator rights which cannot be chai- 
jenged by another claimant, in the manner stated in the AEC lecter. 








The doctrine of pedis possessio gives a prospector who is in good. 
faith seeking mineral on the public lands the right of exclusive 
possession for a reasonable period in which to continue prospect- 
ing work, if, but only if, he remains in ee and csecuts 
his canoe work with ate diligence. Balk v. Meagher, 104 U. S. 
202 (1881); Union Oil COL Smith, 2 Det AY suceas a (1919); Kanab 
Uranium Corp. v. Consolidated Ur: Uranium MINGS )yl0C 4, Ci ve euO, wee gee 
26 434 (1955). odie IS Zthe Supreme Court of ae: Clearly stated 


its position on the unprecedented use of the rule of pedis 
to block up large areas of the public lands ace uranium pros 
smaller v. Leach, 316 P, 2d 1030, Cert. Den. 356 0.: Sw 936, ¢ 
In this case the court made the following s Statement: 





"The. rules, of pedis possessio, without the sanction of 
the Congress or our Legislature or judicial approval, 
has been enlarged by uranium prospectors to cover ali 
the reasonable area on the public domain that one can 
stake with one or more claims, keep others off of, and 
either tunnel or excavate in, drill on or lease or sell 
to, others better able to do such work. (See 30 
U.S.C.A. § 28.) Thus it has resulted in the custom of 
finding a likely area, staking (locating), recording 
and then seeking discoveries in the mineral law sense 


Hons Zdwin'l. Weisl. Jr. -6- September 26, 1967 


to validate the claims. Such sub rosa claims blanket 
large segments of this and some other westem s 
cloud many titles, and of course are EOnETSEy to 





existing Colorado and federal statutes which first 
require mineral discovery, then location, then record- 
ing, though if no intervening rights have arisen it is 
recognized that Locations amp LereD ay made may be vali- 
dated by later legal discoveries." (316 P. 2d 1030, 


1036.) 


See also Grand Central Mining Co. v. Monmouth Mining Co., 29 Utah 
(oO ies Pac. <648201905)" 


In its December 20, 1965, letter the Commission also 

ates between the purpose of its withdrawals anc that 

agencies in withdrawing Government lands. It should 

out that there have been many withdrawals of public ia 

which did not require the extinguishment of prior existing 

or claims, and that, in any event, the legal consequence of a 
fe 


withdrawal and its legal effect on existing claims are not deter-— 
mined by its purpose but on the express provisions of the with 
drawal order. In the AEC withdrawals, prior "valid" claims were 
excluded. Additionally, Public Land Order No. 494, and others, 
contained an express provision that “upon the abandonment oz 
extinguishment of such [prior] claims for any cause, the ceserva- 
tion shall immediately become effective as to such tract or tracts 
nd the minerals therein." From this it is plain that prior 
claims which were not "valid" on the effective date of the orcer 


could not have become validated at a date subsequent to the orcer 
when drilling by the Government at its own expense resulted in 
the finding of valuable uranium ore on the properties. 


=e 


Hon. Edwin L. Weisl, Jr. =~] - September 20, 1967 


This point is aptly illustrated by the location and development 
of the Mineral Joe Group of claims described in some detail in the 
AEC letter. Apparently the claims were located by Minerals Engis 


ar 2 ae 
ee ek ae a 


ing Company on the basis of geological inference, but no valia 


discoveries were made on them prior to the withdrawal order cof “z 
1949. On that date, therefore, these were but "paper" locations hav 


af 
oie 


ing no validity and leaving the claimants no tights therein under che 
mining laws. AEC states that the Geological Survey found ore 


in a 
hole drilled on Mineral Joe No. 2 between December 17, 1949 ard 
January 21, 1950. It is our understanding that Minerals Engineering, 
the locator of the claim, drilled the hole under contract with the 
Geological Survey, acting for the AEC, and was therefore in tre posi- 


tion of being paid with United States funds to make a belated 
"discovery" on its own paper locations. The ore was then purcnase 
by AEC contractors at Commission guaranteed prices and various sonuses 
and allowances were paid by AEC following this "discovery." 


It is also interesting to note that Minerals Engineering conv 
the Mineral Joe claims to American Metal Climax, inc 
it conveyed the Ronnie claims to this company. The 





was then accomplished on withdrawn public lands some four to five 
years airter the order of withdrawal. ‘That $7,640,000 worth of 
nas been mined from the claims since 1951 only serves to empnasi 
the extent of the mineral trespass; it does not change the gal 
requirements of the mining laws. 


The information contained in the AEC letter as to 
claims *in this category greatly exceeds that which had been vrev-- 
ously estimated in this Department. In fact, the val 

mined from the Mineral Joe group alone exceeds the 
$7,000,000 estimated production from 75 claims of wh 
ment was aware. In addition, we estimated there were an ac 
150 claims in this category on which we had no produc 
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Hom fdwin Ll. Weisl,; Jr. - 8 ~ September 20, 1967 


As AEC has pointed out in its letter to you, the fact that the 
ederal Government has permitted these production operations to con- 
tinue for 10 to 15 years, or more, without challenge, places the 
United States in a rather unfavorable position in the enforcement 
of trespass actions at this time. However, we do not see this as 4 
legal bar or as a justification for either permitting the trespesses 
to continue or failure to recoup the damages to which the United 
States is entitled as a matter of law. Many if not all Serer pro-~ 
ducing from this type of invalid claims knew that this Department 
had initiated contest proceedings as early as 1950 with respect to 
the Ronnie claims, and probably knew the position which the : 
ment took regarding claims on which no discovery was made prior to 
the AEC withdrawals. This position was repeatedly made cléar to 
ommission che icials over this period of years. If, as AEC now 
states, it "fostered the impression" over the years that the ci 
were valid, this was done in full knowledge of the fact that its 
actions were based on incorrect legal premises and without the 
acquiescence or approval of this Department. In this regard, we 
are compelled to point out that whatever condonation of these tres- 
passes occurred over the years was not on the part of the Deparctment 
of the Interior. The Commission was free at all times to follow 
suggestion made by this Department on June 14, 1951, that it a 
a liberal leasing system with respect to production of this so 
under the authority given it by the Congress. lt was also free to 
request legislation from the Congress which would validate these 
claims and legitimatize the mineral production in question as it 


cars 


in 1953 with respect to claims located on lands within existing cz 
and gas leases or applications therefor. 


For the reasons stated herein, we urge that the Department of 

Justice proceed with legal action to recover the Pee damages tc 
which the United States is entitled as a result of mineral procuction 
from the Ronnie Glaims. It is also requested that you ayieic this 
Department and the Atomic Energy Commission as to the action our 
respective agencies should take in resolving the broad question of 
the claims of the United States for mineral trespass operations on 
all invalid claims in this category. 


Sincerely yours, 


/s/ FRANK J. BARRY 
Solicitor 
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P UNITED STATES 
Y ATOMIC ENERGY COMMISSION 
i Washington, D.C. 20545 


September 20, 1968 


Honorable Clyde O. Martz 
Assistant Attorney General 
Department of Justice 
Washington, D. C. 20530 


Dear Mr. Martz: 


You will recall that by your letter of October 30, 1967, you 
transmitted a copy of a letter dated September 20, 1967, from 
the Solicitor, Department of the Interior, which requested the 
Department of Justice to institute legal proceedings with 
respect to the removal of uranium and vanadium ore from the 
so-called Ronnie Nos. 1 and 2 lode mining claims located in 
Mesa County, Colorado. On March 28, 1968, this matter was 
discussed at a meeting held in your office among representatives 
of our respective agencies and Interior. At the conclusion of 
this meeting you requested me to take this matter up with the 
Commission and then to communicate to you in writing the 
Commission's position in connection with the request contained 
in the Solicitor's letter. 


The March 28, 1968 meeting was the latest in a long series of 
exchanges involving representatives of the AEC and Interior 
and more recently those of the Justice Department with respect 
to Interior's insistence that mining claims staked on the 
approximately 1000 square miles of public lands withdrawn by 
that Department for the AEC in order to carry out exploration 
and development of uranium reserves during the critical uranium 
shortage of the late 1940's and 1950's be investigated, that 
such claims be invalidated where discovery was not perfected 
prior to withdrawal, and that trespass damages be collected 
where ore has been produced from such invalid claims. 


The Atomic Energy Commission has understood that Justice would 
review the specific case of the Ronnie claims in the context of 
Interior's broader request in view of the fact that the Ronnie 
claims have been invalidated administratively solely on the 
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ground of lack of discovery prior to withdrawal. Indeed, 
both the AEC and Interior have treated the Ronnie claims 

in this broader context even before Interior filed charges 
against these claims on May 24, 1950. In this connection, 
we had been advised by Interior representatives that since 
the agency for which the land is withdrawn had administra- 
tive jurisdiction over the withdrawn area, Interior's 
normal practice was to refrain from initiating adverse 
proceedings involving claims on such withdrawn land without 
the other agency's request. Accordingly, the AEC was 
rather chagrined to learn of the initiation of these pro- 
ceedings, but we have never objected to them. In fact, the 
AEC has provided Interior with any information requested in 
prosecution of those claims and has indicated that it would 
provide similar information in connection with Interior's 
proposed general investigation. 


Nevertheless, the Commission has advised me that it believes 
for the reasons stated in the March 28, 1968 meeting and at 
times previously to both Interior and Justice, that any 

broad investigation aimed at compensating the Government for 
ore produced from claims which might be determined to be 
invalid for lack of discovery prior to AEC withdrawal would 
be inconsistent with the purpose of the AEC withdrawals and 
the objectives of the AEC exploration program publicly stated 
at the time, would have a disruptive effect on the mining 
community of the area, and would result in a questioning of 
the good faith of the Government. Rather the Commission 
believes that the scope of Interior's proposed investigation 
and Justice's proposed prosecution of trespass claims should 
be limited to those cases in which claims were staked after 
the effective date of a withdrawal or in which irregularities 
other than lack of discovery in connection with claims made 
in good faith were involved. Although it appears that all 
pertinent documents and correspondence between AEC and Interior 
in connection with this matter have been furnished your office, 
we believe that it would be most useful at this point to 
provide you with a rather detailed statement of our position. 
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Atomic energy was first developed by the Manhattan Engineer 
District under the direction of the War Department during 
World War II. Its efforts were directed first and foremost 
to the development of the atomic bomb. When in 1946, it 
appeared essential to transfer the development and control 
of atomic energy to civilian direction, the Atomic Energy 
Act was enacted /60 Stat. 755; 42 U.S.C.A. § 18017 pursuant 
to which the Atomic Energy Commission was established. 

Until the passage of this legislation no valid mining loca- 
tion could be staked on public lands containing substantial 
amounts of uranium /E.0. 9613, September 13, 19457. While 
the Act continued to provide an interrelated structure of 
monopolistic Government controls over fissionable materials, 
facilities, information, and patents, "... it /was/ not the 
intent/ion/ of /Congress/ to authorize the Commission to 
engage in mining operations in competition with private 
mining activity .... /Rather Congress was/ alive to the 
necessity of encouraging the activities of independent pros- 
pectors and /of/ substantially preserving /their/ traditional 
rights and ... incentives." /S. Rept. No. 1211, 79th Cong., 
2d Sess. (1946) at pp. 18-19/. 


However, in the event that any conflict should arise it was 
essential that the prospector's rights remain subordinate 

to the needs of the Government. Congress solved this problem 
in a rather unique fashion; it amended the general mining 

laws in effect by providing in the Atomic Energy Act for the 
perfecting of a modified form of location on the public do- 
main for ores containing deposits of uranium and thorium. The 
locator retained all indicia of ownership of these deposits 

as against everyone but the United States which retained the 
right to enter upon the land subject to the location, prospect 
for, mine and remove the ore containing the reserved material. 
But the Act's legislative history made it clear that such 
Governmental activities were not to be undertaken in competi- 
tion with private industry unless necessary to insure to the 
Commission a supply of source material adequate for carrying 
out its duties and responsibilities ...." fs. Rept. No. 1211, 
79th Cong., 2d Sess. at p. 187. 


-278- 


Honorable Clyde O. Martz -4- 9-20-68 


To effectuate Congressional intent the Commission announced 
on April 11, 1948, a three-point program to stimulate the 
discovery and production of domestic uranium: (1) the 
establishment of guaranteed ten-year minimum prices for 
domestic refined uranium and high-grade uranium ores and 
concentrates; (2) a bonus of $10,000 for the discovery and 
production of high-grade uranium ores from new domestic de- 
posits; and (3) the establishment of guaranteed three-year 
minimum prices for low-grade vanadium ores of the Colorado 
Plateau area. In connection with encouraging private 
prospecting and development, the Commission stated in the 
April 11 announcement that it would "take steps to protect 
the prospector's equity.” 


To supplement this program the Commission decided to carry 

on its own drilling program through the U.S. Geological 

Survey and private contractors in order to develop new pros- 
pecting criteria and to aid private prospecting and develop- 
ment in those areas where it was thought uranium deposits 
would be particularly difficult economically to develop. In 
order to prevent persons learning surreptitiously of the 
interest of the Commission in the area being explored from 
staking valid claims and receiving a windfall from exploratory 
work financed by the Government, the Chairman of the Commission 
on March 4, 1948, requested the Secretary of the Interior to 
withdraw from location under the mining laws approximately 40 
square miles of public land in southwestern Colorado. The 
order was issued on March 25, 1948, and during the next 
several years six similar orders followed withdrawing 
approximately 1000 square miles for AEC use. 


Success in AEC's exploration and development efforts depended 
upon the continued existence of the miners' belief that the 
search for uranium would be profitable. This necessarily 
implied that the prospector would be able to obtain rights in 
his discovery which were secure from challenge, including 
that of the Government. Although AEC has recognized that 
staking and recording, without discovery, does not give the 
locator a legally enforceable right against other claimants, 
it has long been the common practice in the Western mining 
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districts, particularly in the Colorado Plateau area, to 
stake and hold claims without making the expenditure required 
to establish that a discovery has been made and such claims 
have not been challenged. This practice has resulted from 
and been reinforced by several factors. The uranium of the 
Colorado Plateau area occurred in flat-lying deposits which 
were exposed only at outcrops along the rims of mesas and 
canyons. It was therefore necessary to expend considerable 
money before a discovery could be established. But, since 
uranium deposits could be found on the basis of less costly 
circumstantial geological data, it was common for a number 
of claims to be staked covering the area behind the outcrop 
which was thought to contain the extensions of the ore body, 
and then, when able to do so, to perfect a discovery. The 
expenditures necessary to perfect discovery could not be 
justified unless the locator was assured of satisfactory 
possessory title prior to the discovery. 


In order for a relocator to take advantage of such non- 
compliance with the mining laws, he must himself make a 

valid discovery and must then establish that no valid prior 
discovery has been made by the prior locator. The expenses 
of perfecting a discovery, the possibility of extensive 
litigation, and the fact that most would-be relocators are 
themselves the holders of unperfected claims militate for the 
reinforcement of this custom. While the Interior Department 
may challenge the validity of any location prior to the grant 
of a patent, such challenges are rare absent a withdrawal; 
the unsuccessful locator is generally free because of 

the lack of an intervening private claimant to stake and 
perfect a new location on the same land. Non-compliance with 
the discovery requirement had also been encouraged by the 
suspension annually by Congress in 15 of the 17 years up to 
the time of the first AEC withdrawal of the legal requirement 
that assessment work at the rate of $100 per claim must be 
performed annually. 


It was therefore not surprising that the Bureau of Land 


Management and the AEC Raw Materials Advisory Committee 
(composed of eminent mining industry representatives) each 
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independently estimated at that time that most mining claims 
in the West had no valid discovery at the time of location 
and that on a large percentage of these discoveries had never 
been perfected.* 


Accordingly, it was not the intent of the Commission in 
requesting Interior to withdraw certain lands from appropria- 
tion to take any action which was inconsistent with such 
established mining custom. It was our belief then that to do 

so would seriously discourage prospectors from further explora- 
tion activity and lead claimants on private land to refuse to 
offer information or permit Government geologists to examine 
their properties; and that the resulting damage to this nation's 
uranium development program would far outweigh the value of any 
royalties which the Government might collect on ore produced 
from invalid claims. This policy was reaffirmed formally by 
the Commission on September 6, 1950, and communicated to the 
Secretary of the Interior on September 14. Instead the AEC 
requested that Interior modify the three existing withdrawal 
orders and formulate any new withdrawal orders in such a way 

as to defer in respect to one requirement only, discovery, 

and for a definitely limited period any action against those 
locators within withdrawn areas, who because of the peculiar 
physical conditions normal to the uranium deposits of the 
Colorado Plateau, had been unable to perfect their locations 

at the time of withdrawal. Interior was most reluctant to go 
along with AEC's request because such a departure "could lead 
to countless similar requests for modification of other with- 
drawals and to probable speculation in invalid mining claims." 
The Secretary also stated in his reply of June 14, 1951 "that 
in the minds of this Department's mineral experts, the modifi- 
cation will not facilitate the Commission's raw materials 


* It is difficult for the AEC to reconcile this state of 
affairs with the statement in the Solicitor's letter that-- 
"Having unfailingly enforced this requirement over the 
years against holders of mining claims who had made no 
discovery before withdrawal of the lands, and having 
prosecuted innumerable trespass claims based on removal 
cf ore from such invalid claims, the Department has been 
unwilling to adopt the invalid theory that the 'discovery' 
requirement of the mining laws can be waived," 
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program, [and/ that the present withdrawals {should/ either 
be left intact or revoked in their entirety, /and if left 
intact/ then ... the Commission lshould7 consider the 
inauguration of a ... liberal leasing system." 


The Solicitor's recent letter makes much the same point. But 
the fact remains that it is the Atomic Energy Commission and 
not the Interior Department that was charged by statute with 
the development and administration of this nation's vital 
atomic energy program. It was the considered judgment of the 
AEC then that to restore to the public domain the lands with- 
drawn for AEC use would cause more problems than it would 
solve. If restored, the public would assume that the land 
would now be open to location and there presumably would be 

a rush to locate on land already staked by others. It was 
our understanding that Interior would not declare such 
previous claims invalid for lack of discovery because previous 
claimants would have under the mining laws the right of exclu- 
sive possession for a reasonable period in which to continue 
prospecting work, if they remain in possession and prosecute 
discovery work with due diligence. Accordingly, AEC could be 
accused of "'sandbagging" the public. On the other hand, if 
the restoration order was so worded as to deter the public 
from locating, it could be interpreted as questioning the 
validity of all unperfected claims in the area and thereby 
have serious adverse effect on the AEC's uranium exploration 
and development program. 


If the lands remained withdramand Interior's liberal leasing 
program suggestion was effectuated with a royalty-free provi- 
Sion, the development of the vitally needed Government 
fissionable material program could still be seriously hindered. 
Although the miner might get the same price from the Government 
for working the Government's ore under the leasing program as 
he would as a claim holder, he could not count on how long the 
Government would continue to buy and at what price. If the 
Government no longer remained a purchaser, and a guaranteed 
one at that, the financial consequences to the miner could be 
extremely serious. Moreover, while difficult to evaluate its 
extent, the withdrawal of all the traditional rights of owner- 
ship from such claims which custom had so long sanctioned 
would surely have some adverse psychological effect. Also the 
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administration of such a leasing arrangement would impose a 
very considerable burden on the Commission. 


The Solicitor's letter also states that "/i/t has been 
/Interior's/ consistent position that if the purpose of the 
withdrawal was to avoid speculative staking of claims in 
areas being drilled at Government expense, speculative claims 
staked without discovery before the withdrawal were in no 
better position for protection than those staked out after 
the withdrawal.'' The AEC has always made clear that ''specu- 
lative staking of claims" in this context meant the location 
of claims on the basis of inside information as to the 
Commission's drilling plans. The AEC has never sought to 
protect such claims made in bad faith and has so stated many 
times to Interior. However, the AEC does not share Interior's 
apparent assumption that all claims staked just prior to 
withdrawal and not perfected by discovery were "speculative." 
Many claims may have been located simply on the basis of the 
very attractive Government domestic uranium purchase prices 
which were established and announced on April 11, 1948, 
eleven weeks or so, for example, prior to the location of the 
Ronnie claims. It would be interesting therefore for the 
Bureau of Land Management to ascertain how many such ''specu- 
lative" claims were staked just prior to the announcement of 
the first AEC withdrawal in this area by Public Land Order 
459 on March 25, 1948. 


In AEC's December 20, 1965 letter to your predecessor, 

Mr. Weisl, we sought to differentiate between the purpose of 
the withdrawals at issue (where the agency program required 
abstaining from challenge) and that of other agencies in 
withdrawing Government lands (where the agency's program 
normally required challenging prior existing private claims). 
The Solicitor's letter pointed out "that there have been many 
withdrawals of public lands for uses which did not require 
the extinguishment of prior existing rights or claims....'' 
But the point we were attempting to make was the uniqueness 
of the purpose of our withdrawals in the sense that our 
domestic uranium program required that prior existing claims 
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made in good faith but not yet perfected before withdrawal 
remain unchallenged. At least the Bureau of Land Management 
representatives apparently thought in 1949-50 the purpose 

of our withdrawals was unique and so advised us. 


We would agree with the Solicitor that ''the entire history 
of the differences between the Department and AEC on this 
question indicates quite plainly that the AEC was attempting 
to have the mining laws administered in such a manner as 
would accommodate its programs, as the Commission saw it ... 
But this neither was novel nor deserving of criticism. In 
1947 a ruling by the Secretary of the Interior interpreted 
the provision in the Atomic Energy Act of 1946 reserving for 
the use of the United States uranium and thorium deposits on 
the public lands as precluding the validity of mining claims 
based on the discovery of uranium and thorium alone. (Appeal 
of Jesse C. Clark, A. 24521, January 14, 1947; motion for 
rehearing denied, February 19, 1947). Since Interior's 

ruling was resulting in a substantial deterrent to independent 
uranium prospectors, particularly in the Colorado Plateau area, 
the Commission transmitted to the Secretary on September 23, 
1948, a legal opinion from the AEC's General Counsel which 
concluded that the Act's reservation did not prevent the 

filing of valid mining claims on the public domain based on 

the location of uranium or thorium alone. By letter dated 
November 12, 1948, Assistant Secretary of the Interior 
Davidson advised the Commission that the Department of the 
Interior would "administer the mining laws consistently with 
the view expressed in /AEC's/ earlier letter." Thus during 

the very same period that Interior was withdrawing land for 
AEC use Interior was agreeing ''to have the mining laws 
administered in such a manner as to accommodate [AEC's7 pro- 
gram, as the Commission saw it." 


Nor did Congress appear displeased with AEC's efforts in this 
regard as the following dialogue between A. L. Miller, 
Chairman, House Committee on Interior and Insular Affairs and 
AEC Raw Materials Director Jesse C. Johnson, during Committee 
hearings in 1954, will attest: 
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"Mr. JOHNSON. 


* * * * 


"I might say at this point, that as a result of the 
interest that has been generated in uranium pros- 
pecting by private companies, large and small, 
individual prospectors--it has been mounting 
steadily until today it is probably the most active 
of any prospecting campaign being conducted in the 
United States for metalliferous minerals. The 
result of this program has changed us from a nation 
that was considered to be deficient in uranium to 
one that has major resources. 


"In summary, it has been an extremely favorable 
development from the standpoint of the national 
defense, the rapid increase in uranium production 
and the possibilities of still further expansion 
by maintain [sic/ the present rate of prespecting 
activity. 


"Chairman MILLER. Mr. Chairman. I presume, 

Mr. Johnson, this activity and the healthy con- 
dition of the uranium industry has been due to a 
price incentive. 


"Mr. JOHNSON. It has been due to a price incentive, 
and it has been due to that type of incentive that 
has really brought our American mining industry to 
the forefront--the possibility of making some rich 
strikes. There is no substitute for a successful 
discovery, a discovery that brings considerable 
wealth to the fortunate prospector who locates a 
rich deposit. 


"Chairman MILLER. It seems to me the uranium people 
have had a good deal of encouragement from the 
Government, and it has been a healthy policy toward 
the mining of uranium. Now the mining industry 
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generally in the United States is a pretty sick baby, 
it is dying, because of some policies adopted by the 
Government, some price incentive policies and some 
discouragement by buying and giving incentives to 
foreign metals. 


“Now I think you and I can understand each other, that 
the uranium industry is healthy and doing all right, 
first, because they have had a price incentive; and, 
secondly, they have some encouragement by the Govern- 
ment. They have not been kicked around and strangled 
like some of the metals that are needed in this 
country. If you give the same encouragement to some 
of the scarce metals we need now in the stockpiles 
of the United States and not have to depend upon foreign 
sources for needed strategic materials in time of war. 


"Mr. JOHNSON. I can only speak, sir, to the uranium 
Program, and I will say that starting in 1948, with 
practically no interest in uranium on the part of 
private industry, and very little knowledge on the 
part of geologists and prospectors of the nature 
of uranium occurrences, there has been built up an 
important industry in mining and processing uranium 
ores, a very active and aggressive prospecting 
effort on the part of industry. We have attempted 
from the beginning to build this kind of enthusiasm 
on the part of industry, recognizing that as far as 
mining is concerned there is no substitute for 
private enterprise. You cannot hire the prospectors 
on a day-wage basis to go out in the hills and carry 
their packs and look for uranium, endure great hard- 
ship. There is only one incentive that brings that 
out, and that is the possibility of a pot of gold at 
the end of the rainbow. Also there is a spirit, of 
course, in the people that get out in prospecting 
that goes beyond the matter of mere wealth or value 
of discoveries." /Hearings before the Subcommittee 
on Mines and Mining of the Committee on Interior and 
Insular Affairs, House of Representatives, 83rd Cong., 
2d Sess., May 20, 1954 at pp. 18-197. — 
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We believe a few additional facts may help to put the 
problem, as AEC sees it, in better perspective. Most of 

the lands withdrawn for AEC exploration purposes have 

since been restored to the public domain. Approximately 

50 square miles in which significant deposits of uranium 
were found remain withdrawn because they contain uranium 
reserves found on unclaimed ground by government drilling. 
Our records indicate that within this withdrawn area 

there are 546 mining claims, all of which are believed to 
have been staked prior to the withdrawal. There was pro- 
duction from only 13 of these claims prior to the time of 
withdrawal, but there was production from 184 other claims 
after the withdrawal. Presumably all of these claims would 
be investigated to determine whether valid discoveries had 
been made prior to the withdrawal. It may be assumed that 
there were discoveries on only a very few of them. Further- 
more, the 349 additional claims which have had no production 
would presumably be challenged if there were to be 
production in the future. We also understand that Interior's 
proposed investigation would include claims from which there 
has been production in other areas once withdrawn but since 
restored to the public domain. 


We appreciate fully that the Solicitor of the Interior may 
feel obliged to investigate these claims now, but as Under 
Secretary of the Interior Carver stated at a previous 
meeting between representatives of our three agencies on 
June 30, 1965, the length of time which has passed since 
the withdrawals, and the implicit recognition by the 
Government of the possessory rights of these claim holders 
by virtue of various dealings which the AEC has had with 
them since, would seem to provide a strong case against any 
adverse action now. These claims were explored, bought and 
sold (often several times), the mines developed and ore 
produced under the impression sustained for 10 to 15 years 
or longer that the claims were valid in the absence of 
challenge by either the AEC or, in nearly all cases, by 
Interior during that period. The AEC has also fostered 
this impression by basing its exploration and procurement 
programs on the recognition of, and adherence to, accepted 
mining practice in the region and by recognizing the 
possessory rights in its exploration agreements which 
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granted access to the claims for exploratory purposes, in 
making bonus payments under its purchase program, and in 
buying ore and concentrates. These circumstances should 
be expected to lend substantial support to a plea that 

the Government had condoned the alleged technical trespass 
committed by the claim holders. 


In view of the foregoing, the Commission believes that the 
Department of Justice should refrain from proceeding with 
legal action to recover trespass damages from the Ronnie 
claims and that the Solicitor of Interior should refrain 
from seeking to investigate and invalidate all claims in 
this category, or at least such claims existing on those 
lands which have been restored to the public domain. With 
respect to claims in this category existing on the 50 or 
so square miles of lands still withdrawn by the AEC, we 
could agree to invalidation as long as the claim holders 
would not be penalized, either by recovery of a portion of 
the value of ore produced from such claims or otherwise. 

In return for "giving up" their claims, the AEC would be 
willing to offer such claim holders a royalty-free lease. 
If the Department of Justice cannot accept this proposed 
course of action, we would strongly suggest that legisla- 
tion be requested from Congress which would validate these 
claims, formally legitimatize the mineral production in 
question as was done in 1953 with respect to claims located 
on lands within existing oil and gas leases or applications 
therefor, and in this manner obviate any feeling of necessity 
on either Interior's or Justice's part to proceed against 
these claims. 


Sincerely, 
(Signed) Joseph F. Hennessey 


Joseph F. Hennessey 
General Counsel 
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90-1-18-711 4 November 19, 1968 


Joseph F. Hennessey, Esquire 
General Counsel 

Atomic Energy Commission 
Washington, D. C. 20545 


Dear Mr. Hennessey: 


This acknowledges your letter dated September 20, 
1968, in which you outline at length your objections to the 
institution of legal proceedings recommended by the Solicitor, 
Department of the Interior, relating to the removal of uranium 
and vanadium ores from the so-called Ronnie Nos. 1 and 2 lode 
mining claims located in Mesa County, Colorado. 


The position taken in your letter is based on various 
acts of Congress that pertain to the encouragement of pro- 
duction of the described minerals and to the vesting of various 
controls of this production in the Atomic Energy Commission. 
You conclude that it was the intent of Congress to vest control 
of production in your Commission, that your Commission at all 
times attempted to increase production through encouragement 
of private enterprise, that your Commission at all times recog- 
nized, in conformity with practice in the area, that locations 
could be made prior to actual discovery and that it was not the 
intention of your Commission that the withdrawals should have 
any effect on the validity or invalidity of locations made 
before the withdrawal dates. 


The proposed suit relating to the Ronnie claims 
involves only a small part of the basic problem. At the time 
of the withdrawals, there were many more claims in being with 
respect to which a discovery had not been completed. Thus, 
as indicated, the proposed suit to recover the value of ores 
removed from the Ronnie claims involves a relatively minor 
facet of the general problem. On the other hand, the Ronnie 
claims have been specifically examined and found invalid in a 
Department of the Interior proceeding which was known to your 
Commission. 


In these circumstances, we believe that the Ronnie 
matter should be re-referred to the Department of the Interior 
in order to give your Commission an opportunity to obtain 
curative legislation along the lines passed by the Congress 
in 1953 and 1954 covering somewhat similar situations. A copy 
of our letter dated today to the Solicitor, Department of the 
Interior, is enclosed. 

Respectfully, 
Enclosure (Signed) Clyde O. Martz 
Clyde O. Martz 
cc: Edward Weinberg, Esquire Assistant Attorney General 
Solicitor 
Department of the Interior 
Washington, D. C. 20240 
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DRW-TIMcK 
90-1-18-711 November 19, 1968 mam 


Edward Weinberg, Esquire 
Solicitor 

Department of the Interior 
Washington, D. C. 20240 


Dear Mr. Weinberg: 


There is enclosed a copy of a letter dated Sep- 
tember 20, 1968, from the Atomic Energy Commission, commenting 
on the proceedings proposed in your Department's letter of 
September 20, 1967, to recover the value of uranium and 
vanadium ores removed from the so-called Ronnie Nos. 1 and 2 
lode mining claims located in Mesa County, Colorado. 


In view of the relationship of the proposed suit to 
the much larger question involving the extensive removal of 
uranium deposits from claims filed before the withdrawal orders 
but with discovery made thereafter, as approved by the Atomic 
Energy Commission, it is our judgment that successful prose- 
cution of the action requested by your Department is uncertain. 
Giving consideration also to the Atomic Energy Commission's 
opposition to proceeding with the claim, we have concluded 
that follow-up of Mr. Hennessey's suggestion in his letter of 
September 20, 1968, for legislation disposing of the problem, 
is the preferable course. A copy of our letter to the Atomic 
Energy Commission, dated today, discussing the subject in 
somewhat greater detail, is enclosed. 


We are closing our file. Should the suggested legis- 
lative solution not be accomplished within a reasonable time, 
we will, at your request, reconsider the question with respect 
to the Ronnie claims. 


Respectfully, 
(signed) Clyde 0. Martz 


Clyde O. Martz 
Enclosures Assistant Attorney General 


cc: Joseph F. Hennessey, Esquire 
General Counsel 
Atomic Energy Commission 
Washington, D. C. 20545 
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